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Executive Certification in Competition Law and Litigation

Merger Control

Merger Control:

Merger control refers to the legal process by which competition authorities evaluate and potentially
approve or prohibit mergers and acquisitions between companies. It is a crucial aspect of competition law
aimed at preventing anti-competitive behavior and ensuring market competition.

Competition Law:

Competition law, also known as antitrust law in the United States, is a legal framework designed to promote
fair competition and prevent anti-competitive practices in the marketplace. It aims to protect consumers
from monopolies, cartels, and other forms of market distortion that can harm competition and limit
consumer choice.

Executive Certification in Competition Law and Litigation:

The Executive Certification in Competition Law and Litigation is a specialized program that provides in-
depth knowledge and expertise in competition law, merger control, and litigation. It equips professionals
with the necessary skills to navigate complex competition issues and ensure compliance with competition
regulations.

Key Terms and Vocabulary:

1. Merger: A merger is a transaction in which two or more companies combine to form a single entity.
Mergers can take various forms, such as horizontal mergers (between competitors in the same industry),
vertical mergers (between companies at different stages of the supply chain), and conglomerate mergers
(between unrelated companies).

2. Acquisition: An acquisition occurs when one company purchases another company, either through a
share purchase or asset purchase. Acquisitions can have a significant impact on market competition and
may require approval from competition authorities.

3. Competition Authorities: Competition authorities are government agencies responsible for enforcing
competition laws and regulations. They investigate anti-competitive practices, review mergers and
acquisitions, and promote fair competition in the marketplace.

4. Antitrust: Antitrust laws are a set of regulations aimed at promoting competition and preventing anti-
competitive behavior. They are designed to protect consumers from monopolies, price-fixing, and other
practices that harm competition.

5. Market Power: Market power refers to the ability of a company to influence prices, output, or other
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competitive factors in the market. Companies with significant market power may engage in anti-competitive
behavior to maintain their dominance.

6. Horizontal Restraints: Horizontal restraints are agreements between competitors that restrict competition
in the marketplace. Examples include price-fixing, market allocation, and output restrictions, which can harm
consumers and stifle innovation.

7. Vertical Restraints: Vertical restraints are agreements between companies at different stages of the supply
chain that can impact competition. Examples include exclusive dealing, tying arrangements, and resale price
maintenance, which may limit consumer choice and competition.

8. Cartel: A cartel is a group of companies that collude to fix prices, allocate markets, or restrict output.
Cartels are illegal under competition law because they harm competition and lead to higher prices for
consumers.

9. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

10. Market Share: Market share is the percentage of total sales or output a company holds in a specific
market. Competition authorities consider market share when evaluating mergers and acquisitions to assess
the level of market concentration and potential anti-competitive effects.

11. Herfindahl-Hirschman Index (HHI): The Herfindahl-Hirschman Index is a measure of market
concentration calculated by summing the squares of market shares of all companies in a market. Higher HHI
scores indicate greater market concentration and potential anti-competitive effects.

12. Efficiencies: Efficiencies are benefits that arise from mergers and acquisitions, such as cost savings,
improved product quality, and innovation. Competition authorities consider efficiencies when evaluating
mergers to balance potential anti-competitive effects with pro-competitive benefits.

13. Remedies: Remedies are measures imposed by competition authorities to address anti-competitive
concerns in mergers and acquisitions. Remedies can include divestitures, behavioral commitments, and
other conditions to preserve competition and protect consumer welfare.

14. Public Interest: Public interest considerations play a role in merger control decisions, allowing
competition authorities to consider broader economic, social, and environmental factors. Public interest
concerns may arise in mergers involving essential services, national security, or other sensitive industries.

15. Phase I and Phase II Review: In merger control, Phase I review is an initial assessment of a merger by
competition authorities to determine whether further investigation is needed. If concerns arise, the merger
undergoes a Phase II review, which involves a more detailed analysis of competitive effects and potential
remedies.

16. Substantive Test: The substantive test is the criteria used by competition authorities to assess the
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competitive effects of a merger. Common substantive tests include the dominance test, the significant
impediment to effective competition (SIEC) test, and the failing firm defense.

17. Gun-Jumping: Gun-jumping refers to premature integration or coordination between merging
companies before obtaining merger control approval. It is illegal under competition law because it can harm
competition by reducing incentives to compete independently.

18. Merger Notification: Merger notification is the process by which merging companies inform competition
authorities of their proposed transaction. Failure to notify a merger or provide inaccurate information can
lead to fines, penalties, and even the annulment of the merger.

19. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

20. Vertical Integration: Vertical integration refers to the combination of companies at different stages of the
supply chain, such as a manufacturer acquiring a distributor. Vertical integration can have both pro-
competitive benefits, such as cost savings and efficiencies, and anti-competitive risks, such as foreclosure of
rivals.

21. Market Foreclosure: Market foreclosure occurs when a company uses its market power to restrict rivals'
access to inputs, customers, or distribution channels. Competition authorities assess market foreclosure
risks in mergers to prevent anti-competitive effects and protect market competition.

22. Competition Advocacy: Competition advocacy is the promotion of competition principles and policies to
support market competition and economic efficiency. It involves engaging with policymakers, businesses,
and the public to raise awareness of competition issues and advocate for pro-competitive reforms.

23. Leniency Program: Leniency programs offer immunity or reduced fines to companies that cooperate
with competition authorities in cartel investigations. Leniency encourages companies to self-report anti-
competitive behavior and helps competition authorities uncover cartels and deter future violations.

24. Exemption: Exemptions allow certain agreements or practices that would otherwise violate competition
law to be permissible under specific conditions. Competition authorities grant exemptions based on criteria
such as economic efficiency, consumer welfare, and public interest considerations.

25. Market Power: Market power refers to the ability of a company to influence prices, output, or other
competitive factors in the market. Companies with significant market power may engage in anti-competitive
behavior to maintain their dominance.

26. Merger Simulation: Merger simulation models are economic tools used to predict the competitive
effects of a merger on prices, output, and consumer welfare. Competition authorities use merger
simulations to assess potential anti-competitive effects and inform merger control decisions.

27. Interlocking Directorates: Interlocking directorates occur when executives serve on the boards of
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directors of competing companies. Competition authorities monitor interlocking directorates to prevent
collusion, information sharing, and other anti-competitive practices that can harm competition.

28. Divestiture: Divestiture is the sale or spin-off of assets, subsidiaries, or business units by a company to
address anti-competitive concerns in a merger or acquisition. Competition authorities may require
divestitures as a remedy to preserve competition and protect consumer welfare.

29. Joint Ventures: Joint ventures are collaborations between two or more companies to pursue a specific
business objective. Competition authorities assess joint ventures to ensure they do not harm competition by
restricting output, sharing sensitive information, or reducing incentives to compete.

30. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

31. Merger Control Thresholds: Merger control thresholds are criteria used by competition authorities to
determine which mergers and acquisitions require notification and review. Thresholds typically consider
factors such as the parties' turnover, market share, and the transaction's value.

32. Vertical Merger: A vertical merger occurs when companies at different stages of the supply chain merge,
such as a manufacturer acquiring a distributor. Vertical mergers can lead to efficiencies but may also raise
concerns about market foreclosure and anti-competitive effects.

33. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

34. Unilateral Effects: Unilateral effects refer to the potential anti-competitive effects of a merger resulting
from one company gaining market power and reducing competition. Competition authorities analyze
unilateral effects to assess the merger's impact on prices, output, and consumer welfare.

35. Coordinated Effects: Coordinated effects occur when merging companies have incentives to coordinate
their behavior in the marketplace, leading to higher prices, reduced output, or other anti-competitive
effects. Competition authorities examine coordinated effects to prevent collusion and protect competition.

36. Merger Control Procedure: The merger control procedure outlines the steps and timelines for notifying
and reviewing mergers and acquisitions. It includes the submission of merger notifications, preliminary
investigations, in-depth reviews, and final decisions by competition authorities.

37. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

38. Efficiency Defense: The efficiency defense allows merging companies to justify their transaction by
demonstrating that it generates significant efficiencies that benefit consumers. Competition authorities
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assess efficiency claims to balance potential anti-competitive effects with pro-competitive benefits.

39. Market Entry: Market entry refers to the ability of new competitors to enter a market and compete with
existing firms. Competition authorities consider market entry barriers when evaluating mergers to ensure
that competition remains robust and consumers have choices.

40. Merger Remedies: Merger remedies are measures imposed by competition authorities to address anti-
competitive concerns in mergers and acquisitions. Remedies can include divestitures, behavioral
commitments, and other conditions to preserve competition and protect consumer welfare.

41. Gun-Jumping: Gun-jumping refers to premature integration or coordination between merging
companies before obtaining merger control approval. It is illegal under competition law because it can harm
competition by reducing incentives to compete independently.

42. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

43. Horizontal Merger: A horizontal merger occurs when companies operating at the same level of the
supply chain merge, such as two direct competitors in the same industry. Horizontal mergers can raise
concerns about increased market concentration, reduced competition, and higher prices for consumers.

44. Market Power: Market power refers to the ability of a company to influence prices, output, or other
competitive factors in the market. Companies with significant market power may engage in anti-competitive
behavior to maintain their dominance.

45. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

46. Competition Advocacy: Competition advocacy is the promotion of competition principles and policies to
support market competition and economic efficiency. It involves engaging with policymakers, businesses,
and the public to raise awareness of competition issues and advocate for pro-competitive reforms.

47. Exemption: Exemptions allow certain agreements or practices that would otherwise violate competition
law to be permissible under specific conditions. Competition authorities grant exemptions based on criteria
such as economic efficiency, consumer welfare, and public interest considerations.

48. Market Power: Market power refers to the ability of a company to influence prices, output, or other
competitive factors in the market. Companies with significant market power may engage in anti-competitive
behavior to maintain their dominance.

49. Merger Simulation: Merger simulation models are economic tools used to predict the competitive
effects of a merger on prices, output, and consumer welfare. Competition authorities use merger
simulations to assess potential anti-competitive effects and inform merger control decisions.
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50. Interlocking Directorates: Interlocking directorates occur when executives serve on the boards of
directors of competing companies. Competition authorities monitor interlocking directorates to prevent
collusion, information sharing, and other anti-competitive practices that can harm competition.

51. Divestiture: Divestiture is the sale or spin-off of assets, subsidiaries, or business units by a company to
address anti-competitive concerns in a merger or acquisition. Competition authorities may require
divestitures as a remedy to preserve competition and protect consumer welfare.

52. Joint Ventures: Joint ventures are collaborations between two or more companies to pursue a specific
business objective. Competition authorities assess joint ventures to ensure they do not harm competition by
restricting output, sharing sensitive information, or reducing incentives to compete.

53. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

54. Merger Control Thresholds: Merger control thresholds are criteria used by competition authorities to
determine which mergers and acquisitions require notification and review. Thresholds typically consider
factors such as the parties' turnover, market share, and the transaction's value.

55. Vertical Merger: A vertical merger occurs when companies at different stages of the supply chain merge,
such as a manufacturer acquiring a distributor. Vertical mergers can lead to efficiencies but may also raise
concerns about market foreclosure and anti-competitive effects.

56. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

57. Unilateral Effects: Unilateral effects refer to the potential anti-competitive effects of a merger resulting
from one company gaining market power and reducing competition. Competition authorities analyze
unilateral effects to assess the merger's impact on prices, output, and consumer welfare.

58. Coordinated Effects: Coordinated effects occur when merging companies have incentives to coordinate
their behavior in the marketplace, leading to higher prices, reduced output, or other anti-competitive
effects. Competition authorities examine coordinated effects to prevent collusion and protect competition.

59. Merger Control Procedure: The merger control procedure outlines the steps and timelines for notifying
and reviewing mergers and acquisitions. It includes the submission of merger notifications, preliminary
investigations, in-depth reviews, and final decisions by competition authorities.

60. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

61. Efficiency Defense: The efficiency defense allows merging companies to justify their transaction by
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demonstrating that it generates significant efficiencies that benefit consumers. Competition authorities
assess efficiency claims to balance potential anti-competitive effects with pro-competitive benefits.

62. Market Entry: Market entry refers to the ability of new competitors to enter a market and compete with
existing firms. Competition authorities consider market entry barriers when evaluating mergers to ensure
that competition remains robust and consumers have choices.

63. Merger Remedies: Merger remedies are measures imposed by competition authorities to address anti-
competitive concerns in mergers and acquisitions. Remedies can include divestitures, behavioral
commitments, and other conditions to preserve competition and protect consumer welfare.

64. Gun-Jumping: Gun-jumping refers to premature integration or coordination between merging
companies before obtaining merger control approval. It is illegal under competition law because it can harm
competition by reducing incentives to compete independently.

65. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

66. Horizontal Merger: A horizontal merger occurs when companies operating at the same level of the
supply chain merge, such as two direct competitors in the same industry. Horizontal mergers can raise
concerns about increased market concentration, reduced competition, and higher prices for consumers.

67. Market Power: Market power refers to the ability of a company to influence prices, output, or other
competitive factors in the market. Companies with significant market power may engage in anti-competitive
behavior to maintain their dominance.

68. Market Definition: Market definition is the process of identifying the relevant product and geographic
market in which a merger or acquisition takes place. It helps competition authorities assess the potential
impact on competition and consumer welfare.

69. Competition Advocacy: Competition advocacy is the promotion of competition principles and policies to
support market competition and economic efficiency. It involves engaging with policymakers, businesses,
and the public to raise awareness of competition issues and advocate for pro-competitive reforms.

70. Exemption: Exemptions allow certain agreements or practices that would otherwise violate competition
law to be permissible under specific conditions. Competition authorities grant exemptions based on criteria
such as economic efficiency, consumer welfare, and public interest considerations.

71. Market Power: Market power refers to the ability of a company to influence prices, output, or other
competitive factors in the market. Companies with significant market power may engage in anti-competitive
behavior to maintain their dominance.

72. Merger Simulation: Merger simulation models are economic tools used to predict the competitive
effects of a merger on prices, output, and consumer welfare. Competition authorities use merger
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simulations to assess potential anti-competitive effects and inform merger control decisions.

73. Interlocking Directorates: Interlocking directorates occur when executives serve on the boards of
directors of
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