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Executive Certification in Competition Law and Litigation

Litigation Strategies

Litigation Strategies in Competition Law and Litigation involves navigating the complex legal landscape of
competition law while utilizing effective litigation strategies to achieve desired outcomes. This course
equips professionals with the knowledge and skills necessary to handle competition law cases and develop
successful litigation strategies. Below are key terms and vocabulary essential for understanding and
excelling in this field:

Litigation Strategies:
Litigation strategies refer to the various approaches and tactics used by legal professionals to navigate the
litigation process effectively. These strategies may include case analysis, evidence gathering, negotiation,
trial preparation, and advocacy before the court.

Competition Law:
Competition law, also known as antitrust law, is a legal framework that aims to promote fair competition in
the marketplace by prohibiting anti-competitive practices such as price-fixing, market allocation, and abuse
of dominance. Competition law aims to protect consumers from monopolies and ensure a level playing field
for businesses.

Antitrust:
Antitrust refers to laws and regulations aimed at preventing anti-competitive behavior in the marketplace.
Antitrust laws are designed to promote competition, prevent monopolies, and protect consumers from
unfair business practices. Antitrust laws are enforced by government agencies such as the Federal Trade
Commission (FTC) and the Department of Justice (DOJ) in the United States.

Merger Control:
Merger control refers to the regulatory process through which competition authorities review mergers and
acquisitions to assess their potential impact on competition. Competition authorities may require
companies to obtain approval before completing a merger to prevent anti-competitive consolidation in the
market.

Cartels:
Cartels are agreements between competitors to fix prices, allocate markets, or restrict output, leading to
reduced competition and higher prices for consumers. Cartels are illegal under competition law and are
subject to severe penalties and fines. Detecting and prosecuting cartels is a key priority for competition
authorities.

Abuse of Dominance:
Abuse of dominance occurs when a dominant company engages in anti-competitive behavior to maintain
or strengthen its market power. Examples of abuse of dominance include predatory pricing, exclusive
dealing, and tying arrangements. Competition authorities intervene to prevent abuse of dominance and
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protect competition in the market.

Competition Authorities:
Competition authorities are government agencies responsible for enforcing competition law and promoting
competition in the marketplace. These authorities investigate anti-competitive practices, review mergers,
and monitor market behavior to ensure compliance with competition laws. Examples of competition
authorities include the European Commission, the U.S. Federal Trade Commission, and the Competition and
Markets Authority in the UK.

Leniency Programs:
Leniency programs are initiatives implemented by competition authorities to encourage companies
involved in cartel activity to come forward and cooperate with investigations in exchange for reduced
penalties or immunity. Leniency programs play a crucial role in detecting and prosecuting cartels by
incentivizing whistleblowers to disclose illegal conduct.

Settlements:
Settlements refer to agreements reached between parties in a legal dispute to resolve the case without
going to trial. Settlements can save time and resources for both parties and may result in a mutually
beneficial outcome. Negotiating settlements is a key aspect of litigation strategy in competition law cases.

Compliance Programs:
Compliance programs are internal policies and procedures implemented by companies to ensure
compliance with competition law and prevent anti-competitive behavior. Effective compliance programs
help companies identify and mitigate competition law risks, train employees on legal obligations, and
maintain a culture of compliance within the organization.

Private Enforcement:
Private enforcement refers to legal actions brought by private individuals or companies to seek damages for
violations of competition law. Private enforcement allows victims of anti-competitive behavior to seek
compensation for harm suffered due to illegal conduct. Private enforcement actions can complement public
enforcement efforts by competition authorities.

State Aid:
State aid refers to financial assistance provided by governments to companies or industries that may distort
competition in the market. State aid is subject to strict rules under competition law to prevent unfair
advantages and ensure a level playing field for businesses. Competition authorities monitor and enforce
state aid rules to prevent anti-competitive subsidies.

Economic Analysis:
Economic analysis plays a crucial role in competition law cases by assessing the impact of anti-competitive
behavior on market competition, consumer welfare, and economic efficiency. Economic experts provide
insights into complex competition issues through economic models, data analysis, and empirical research to
support legal arguments and decision-making.
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Judicial Review:
Judicial review refers to the process by which courts review the decisions of competition authorities to
ensure compliance with legal standards and procedural fairness. Judicial review plays a critical role in
upholding the rule of law and ensuring that competition law enforcement is consistent with due process
and legal principles.

Damages Actions:
Damages actions involve claims for compensation brought by parties harmed by anti-competitive behavior,
such as cartels or abuse of dominance. Damages actions seek to recover losses suffered as a result of illegal
conduct and deter future violations of competition law. Calculating and proving damages is a complex
process that requires economic analysis and legal expertise.

Extraterritorial Jurisdiction:
Extraterritorial jurisdiction refers to the authority of competition authorities to investigate and penalize anti-
competitive conduct that occurs outside their national borders but has an impact on domestic markets.
Extraterritorial jurisdiction raises complex legal issues related to sovereignty, comity, and international
cooperation in competition law enforcement.

Leniency Markers:
Leniency markers are provisional markers granted to companies that report their involvement in a cartel to
competition authorities and provide evidence of illegal conduct. Leniency markers secure a company's
position in the leniency queue and protect it from being penalized while the investigation is ongoing.
Leniency markers incentivize early cooperation in cartel cases.

Market Definition:
Market definition is a crucial step in competition law analysis that involves identifying the relevant product
and geographic market affected by anti-competitive conduct. Market definition helps determine market
power, assess competitive constraints, and evaluate the impact of mergers on competition. Market
definition relies on economic principles and empirical evidence.

Remedies:
Remedies are measures imposed by competition authorities to restore competition and prevent harm to
consumers resulting from anti-competitive behavior. Remedies may include divestitures, behavioral
commitments, fines, or injunctions designed to address competition concerns and deter future violations of
competition law. Implementing effective remedies is essential for achieving competition law objectives.

Vertical Restraints:
Vertical restraints refer to agreements between firms at different levels of the supply chain, such as
manufacturers and distributors, that may affect competition in the market. Vertical restraints include resale
price maintenance, exclusive distribution, and non-compete clauses. Competition authorities assess vertical
restraints to ensure they do not harm competition or consumers.

Market Power:
Market power refers to the ability of a firm to raise prices, restrict output, or exclude rivals from the market
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without losing significant market share. Market power is a key concept in competition law analysis, as firms
with substantial market power may engage in anti-competitive behavior to maintain their dominant
position. Assessing market power requires economic analysis and market dynamics.

Efficiency Defenses:
Efficiency defenses are arguments raised by companies to justify otherwise anti-competitive conduct on the
grounds of efficiency gains and consumer benefits. Efficiency defenses, such as cost savings, innovation, or
quality improvements, aim to demonstrate that the pro-competitive effects of the conduct outweigh any
anti-competitive harm. Economic analysis plays a crucial role in evaluating efficiency defenses.

Abstention Doctrine:
The abstention doctrine is a legal principle that allows competition authorities to abstain from intervening
in certain market practices that do not significantly harm competition or consumers. The abstention
doctrine recognizes that not all restraints of trade are harmful and that competition authorities should focus
on addressing serious anti-competitive conduct. The abstention doctrine reflects a balanced approach to
competition law enforcement.

Intellectual Property Rights:
Intellectual property rights (IPRs) are legal protections granted to creators and innovators for their
inventions, designs, and works of authorship. IPRs include patents, trademarks, copyrights, and trade
secrets, which incentivize innovation and creativity by granting exclusive rights to the creators. Balancing
IPRs with competition law is essential to promote innovation while preventing anti-competitive abuse of
intellectual property.

State Immunity:
State immunity refers to the legal principle that sovereign states are immune from lawsuits and legal
proceedings in foreign courts. State immunity poses challenges in competition law cases involving state-
owned enterprises or government actions that may distort competition. Balancing state immunity with
competition law enforcement requires careful consideration of legal principles and public policy objectives.

Market Conduct:
Market conduct refers to the behavior of firms in the marketplace, including pricing strategies, distribution
practices, advertising campaigns, and interactions with competitors. Market conduct is subject to
competition law scrutiny to ensure compliance with competition rules and prevent anti-competitive
behavior. Assessing market conduct requires analyzing market dynamics, consumer welfare, and
competitive effects.

Horizontal Agreements:
Horizontal agreements are agreements between competitors that may restrict competition and harm
consumers. Horizontal agreements include price-fixing, market allocation, and information sharing among
rivals, which are prohibited under competition law. Detecting and prosecuting horizontal agreements is a
key priority for competition authorities to preserve competition and consumer choice in the market.

State Action Doctrine:
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The state action doctrine is a legal principle that exempts certain government actions from antitrust liability
when they are authorized or supervised by the state. The state action doctrine recognizes that government
interventions may serve legitimate public policy goals and should not be subject to antitrust scrutiny.
Balancing the state action doctrine with competition law objectives requires careful analysis of legal
standards and policy considerations.

Competition Advocacy:
Competition advocacy refers to the promotion of competition principles and policies by competition
authorities to foster a competitive market environment. Competition advocacy involves engaging with
policymakers, businesses, and consumers to raise awareness of the benefits of competition, advocate for
pro-competitive reforms, and combat anti-competitive practices. Competition advocacy plays a vital role in
shaping competition policy and promoting economic welfare.

Market Investigations:
Market investigations are inquiries conducted by competition authorities to assess market dynamics,
competition issues, and potential harms to consumers. Market investigations may result in
recommendations for regulatory reforms, enforcement actions, or competition advocacy initiatives to
address competition concerns and promote consumer welfare. Market investigations provide valuable
insights into market behavior and competition challenges.

Competition Policy:
Competition policy is a set of laws, regulations, and enforcement measures aimed at promoting
competition, preventing anti-competitive practices, and protecting consumer welfare. Competition policy
seeks to create a level playing field for businesses, encourage innovation and efficiency, and ensure that
markets work in the best interest of consumers. Effective competition policy requires a comprehensive legal
framework, enforcement mechanisms, and institutional capacity.

Market Dominance:
Market dominance refers to a firm's significant market power that allows it to act independently of
competitive pressures and influence market outcomes. Market dominance may result from superior
products, economies of scale, or barriers to entry that prevent rivals from effectively competing. Assessing
market dominance is essential in competition law analysis to identify potential anti-competitive behavior
and protect competition in the market.

Market Definition:
Market definition is a crucial step in competition law analysis that involves identifying the relevant product
and geographic market affected by anti-competitive conduct. Market definition helps determine market
power, assess competitive constraints, and evaluate the impact of mergers on competition. Market
definition relies on economic principles and empirical evidence.

Vertical Restraints:
Vertical restraints refer to agreements between firms at different levels of the supply chain, such as
manufacturers and distributors, that may affect competition in the market. Vertical restraints include resale
price maintenance, exclusive distribution, and non-compete clauses. Competition authorities assess vertical
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restraints to ensure they do not harm competition or consumers.

Market Power:
Market power refers to the ability of a firm to raise prices, restrict output, or exclude rivals from the market
without losing significant market share. Market power is a key concept in competition law analysis, as firms
with substantial market power may engage in anti-competitive behavior to maintain their dominant
position. Assessing market power requires economic analysis and market dynamics.

Efficiency Defenses:
Efficiency defenses are arguments raised by companies to justify otherwise anti-competitive conduct on the
grounds of efficiency gains and consumer benefits. Efficiency defenses, such as cost savings, innovation, or
quality improvements, aim to demonstrate that the pro-competitive effects of the conduct outweigh any
anti-competitive harm. Economic analysis plays a crucial role in evaluating efficiency defenses.

Abstention Doctrine:
The abstention doctrine is a legal principle that allows competition authorities to abstain from intervening
in certain market practices that do not significantly harm competition or consumers. The abstention
doctrine recognizes that not all restraints of trade are harmful and that competition authorities should focus
on addressing serious anti-competitive conduct. The abstention doctrine reflects a balanced approach to
competition law enforcement.

Intellectual Property Rights:
Intellectual property rights (IPRs) are legal protections granted to creators and innovators for their
inventions, designs, and works of authorship. IPRs include patents, trademarks, copyrights, and trade
secrets, which incentivize innovation and creativity by granting exclusive rights to the creators. Balancing
IPRs with competition law is essential to promote innovation while preventing anti-competitive abuse of
intellectual property.

State Immunity:
State immunity refers to the legal principle that sovereign states are immune from lawsuits and legal
proceedings in foreign courts. State immunity poses challenges in competition law cases involving state-
owned enterprises or government actions that may distort competition. Balancing state immunity with
competition law enforcement requires careful consideration of legal principles and public policy objectives.

Market Conduct:
Market conduct refers to the behavior of firms in the marketplace, including pricing strategies, distribution
practices, advertising campaigns, and interactions with competitors. Market conduct is subject to
competition law scrutiny to ensure compliance with competition rules and prevent anti-competitive
behavior. Assessing market conduct requires analyzing market dynamics, consumer welfare, and
competitive effects.

Horizontal Agreements:
Horizontal agreements are agreements between competitors that may restrict competition and harm
consumers. Horizontal agreements include price-fixing, market allocation, and information sharing among
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rivals, which are prohibited under competition law. Detecting and prosecuting horizontal agreements is a
key priority for competition authorities to preserve competition and consumer choice in the market.

State Action Doctrine:
The state action doctrine is a legal principle that exempts certain government actions from antitrust liability
when they are authorized or supervised by the state. The state action doctrine recognizes that government
interventions may serve legitimate public policy goals and should not be subject to antitrust scrutiny.
Balancing the state action doctrine with competition law objectives requires careful analysis of legal
standards and policy considerations.

Competition Advocacy:
Competition advocacy refers to the promotion of competition principles and policies by competition
authorities to foster a competitive market environment. Competition advocacy involves engaging with
policymakers, businesses, and consumers to raise awareness of the benefits of competition, advocate for
pro-competitive reforms, and combat anti-competitive practices. Competition advocacy plays a vital role in
shaping competition policy and promoting economic welfare.

Market Investigations:
Market investigations are inquiries conducted by competition authorities to assess market dynamics,
competition issues, and potential harms to consumers. Market investigations may result in
recommendations for regulatory reforms, enforcement actions, or competition advocacy initiatives to
address competition concerns and promote consumer welfare. Market investigations provide valuable
insights into market behavior and competition challenges.

Competition Policy:
Competition policy is a set of laws, regulations, and enforcement measures aimed at promoting
competition, preventing anti-competitive practices, and protecting consumer welfare. Competition policy
seeks to create a level playing field for businesses, encourage innovation and efficiency, and ensure that
markets work in the best interest of consumers. Effective competition policy requires a comprehensive legal
framework, enforcement mechanisms, and institutional capacity.

Market Dominance:
Market dominance refers to a firm's significant market power that allows it to act independently of
competitive pressures and influence market outcomes. Market dominance may result from superior
products, economies of scale, or barriers to entry that prevent rivals from effectively competing. Assessing
market dominance is essential in competition law analysis to identify potential anti-competitive behavior
and protect competition in the market.

Market Definition:
Market definition is a crucial step in competition law analysis that involves identifying the relevant product
and geographic market affected by anti-competitive conduct. Market definition helps determine market
power, assess competitive constraints, and evaluate the impact of mergers on competition. Market
definition relies on economic principles and empirical evidence.
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Vertical Restraints:
Vertical restraints refer to agreements between firms at different levels of the supply chain, such as
manufacturers and distributors, that may affect competition in the market. Vertical restraints include resale
price maintenance, exclusive distribution, and non-compete clauses. Competition authorities assess vertical
restraints to ensure they do not harm competition or consumers.

Market Power:
Market power refers to the ability of a firm to raise prices, restrict output, or exclude rivals from the market
without losing significant market share. Market power is a key concept in competition law analysis, as firms
with substantial market power may engage in anti-competitive behavior to maintain their dominant
position. Assessing market power requires economic analysis and market dynamics.

Efficiency Defenses:
Efficiency defenses are arguments raised by companies to justify otherwise anti-competitive conduct on the
grounds of efficiency gains and consumer benefits. Efficiency defenses, such as cost savings, innovation, or
quality improvements, aim to demonstrate that the pro-competitive effects of the conduct outweigh any
anti-competitive harm. Economic analysis plays a crucial role in evaluating efficiency defenses.

Abstention Doctrine:
The abstention doctrine is a legal principle that allows competition authorities to abstain from intervening
in certain market practices that do not significantly harm competition or consumers. The abstention
doctrine recognizes that not all restraints of trade are harmful and that competition authorities should focus
on addressing serious anti-competitive conduct. The abstention doctrine reflects a balanced approach to
competition law enforcement.

Intellectual Property Rights:
Intellectual property rights (IPRs) are legal protections granted to creators and innovators for their
inventions, designs, and works of authorship. IPRs include patents, trademarks, copyrights, and trade
secrets, which incentivize innovation and creativity by granting exclusive rights to the creators. Balancing
IPRs with competition law is essential to promote innovation while preventing anti-competitive abuse of
intellectual property.

State Immunity:
State immunity refers to the legal principle that sovereign states are immune from lawsuits and legal
proceedings in foreign courts. State immunity poses challenges in competition law cases involving state-
owned enterprises or government actions that may distort competition. Balancing state immunity with
competition law enforcement requires careful consideration of legal principles and public policy objectives.

Market Conduct:
Market conduct refers to the behavior of firms in the marketplace, including pricing strategies, distribution
practices, advertising campaigns, and interactions with competitors. Market conduct is subject to
competition law scrutiny to ensure compliance with competition rules and prevent anti-competitive
behavior. Assessing market conduct requires analyzing market dynamics, consumer welfare, and
competitive effects.
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Horizontal Agreements:
Horizontal agreements are agreements between competitors that may restrict competition and harm
consumers. Horizontal agreements include price-fixing, market
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