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Executive Certification in Competition Law and Litigation

Remedies and Damages

Remedies and Damages in Competition Law:

In the realm of competition law, the concept of remedies and damages plays a crucial role in ensuring that
competition is maintained and unfair practices are discouraged. When companies engage in anti-
competitive behavior or violate competition laws, it is essential to have mechanisms in place to address
these issues effectively. Remedies and damages serve as tools to rectify harm done, deter future violations,
and restore competition in the marketplace.

Key Terms and Vocabulary:

1. Antitrust Laws: These are laws enacted to promote fair competition and prevent monopolies. In the
United States, the primary antitrust laws are the Sherman Act, the Clayton Act, and the Federal Trade
Commission Act.

2. Competition Authorities: These are government agencies responsible for enforcing competition laws and
regulations. Examples include the Federal Trade Commission (FTC) in the United States and the European
Commission in Europe.

3. Cartel: A cartel is a group of companies that collude to fix prices, limit production, or allocate markets.
Cartels are illegal under competition law as they harm consumers and restrict competition.

4. Abuse of Dominance: This occurs when a dominant company engages in anti-competitive practices to
maintain or strengthen its market power. Examples include predatory pricing, exclusive dealing, and tying
arrangements.

5. Merger Control: Merger control refers to the process by which competition authorities assess the impact
of mergers and acquisitions on competition. Authorities may require remedies or impose conditions to
address anti-competitive effects.

6. Remedies: Remedies are measures imposed by competition authorities to address anti-competitive
behavior or restore competition. Remedies can include divestitures, behavioral remedies, and structural
remedies.

7. Divestiture: Divestiture is the sale of assets, subsidiaries, or business units to address competition
concerns arising from a merger or acquisition. Divestitures are a common remedy used to prevent anti-
competitive effects.

8. Behavioral Remedies: Behavioral remedies are conditions imposed on companies to regulate their
conduct and prevent anti-competitive behavior. These remedies may include price controls, non-
discrimination obligations, and access to essential facilities.
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9. Structural Remedies: Structural remedies involve changes to the structure of a company to restore
competition. This can include spinning off business units, licensing intellectual property, or prohibiting
certain business practices.

10. Leniency Program: A leniency program is a policy that allows companies to self-report cartel activity in
exchange for immunity or reduced penalties. Leniency programs are designed to encourage companies to
come forward and cooperate with competition authorities.

11. Damages: Damages refer to the compensation awarded to parties harmed by anti-competitive conduct.
Damages can include lost profits, overcharges, and other economic losses suffered as a result of anti-
competitive behavior.

12. Passing-On Defense: The passing-on defense is a legal principle that allows defendants in antitrust cases
to argue that the overcharge resulting from anti-competitive behavior was passed on to downstream
customers. This defense can limit the damages awarded to plaintiffs.

13. Class Actions: Class actions are lawsuits brought by a group of individuals who have suffered similar
harm as a result of anti-competitive conduct. Class actions allow plaintiffs to pool their resources and seek
damages collectively.

14. Quantification of Damages: Quantifying damages in competition cases can be complex due to the need
to estimate the harm caused by anti-competitive behavior. Economic experts may be called upon to assess
the impact on prices, output, and consumer welfare.

15. Joint and Several Liability: Joint and several liability is a legal principle that holds multiple defendants
jointly responsible for damages awarded to a plaintiff. This means that each defendant can be held liable for
the full amount of damages, regardless of their individual contribution to the harm.

Practical Applications:

- In a merger involving two pharmaceutical companies, the competition authority may require divestiture of
overlapping product lines to address concerns about reduced competition in the market.

- A dominant tech company may be required to offer fair and non-discriminatory access to its platform to
competitors as a behavioral remedy to prevent exclusionary conduct.

- A class action lawsuit may be filed against a group of airlines for price-fixing, seeking damages on behalf
of consumers who were overcharged for tickets due to the cartel activity.

Challenges:

- Quantifying damages in competition cases can be challenging due to the complexity of markets and the
difficulty in isolating the effects of anti-competitive behavior.

- Ensuring effective enforcement of remedies and damages requires cooperation between competition
authorities, courts, and other stakeholders to monitor compliance and address violations.

- Balancing the interests of competition, innovation, and consumer welfare when imposing remedies and
damages can be a delicate task that requires a thorough understanding of economic principles and legal
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considerations.

By understanding the key terms and concepts related to remedies and damages in competition law,
practitioners can navigate the complexities of competition cases more effectively and contribute to the
maintenance of a competitive marketplace.
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