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International Commercial Arbitration

Arbitration agreement — The cornerstone of any international commercial arbitration is the arbitration
agreement, a contract clause or separate document in which the parties expressly consent to submit their
disputes to arbitration. The agreement must be in writing, and it typically specifies the scope of disputes
covered, the chosen rules, and the seat of arbitration. For example, a sales contract may contain a clause
stating: "Any dispute arising out of or in connection with this contract shall be finally resolved by arbitration
under the ICC Rules, seated in Paris.” The presence of a valid arbitration agreement triggers the jurisdiction
of the arbitral tribunal and determines the applicable procedural framework.

Seat of arbitration — The seat, also known as the “lexarbitri,” is the legal jurisdiction whose substantive law
governs the arbitration process. It is distinct from the place of hearings, which may be elsewhere. The seat
influences procedural matters such as court assistance, the enforceability of interim measures, and the
grounds for setting aside an award. Choosing a seat with a supportive legal regime, such as Singapore,
Switzerland, or the United Kingdom, can enhance the efficiency and certainty of the arbitration.

Arbitral tribunal — The tribunal is the panel of arbitrators appointed to hear the dispute. It may consist of a
sole arbitrator or a three-member panel, depending on the parties’ agreement or the rules selected. The
tribunal’s authority includes determining the applicable law, conducting hearings, and issuing the final
award. Its independence and impartiality are fundamental; arbitrators must disclose any conflicts of interest
and recuse themselves if necessary.

Award — The award is the final, binding decision rendered by the arbitral tribunal. It may be a “reasoned
award” containing detailed findings of fact and law, or a “summary award” that decides the dispute without
extensive justification. Awards can be “final and binding” or “partial” if the tribunal decides only certain
issues. Once issued, the award is enforceable under the New York Convention, provided that the requisite
formalities are met.

Enforcement — Enforcement refers to the process of obtaining recognition and execution of an arbitral
award in a foreign jurisdiction. The 1958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards provides a uniform framework, requiring courts to enforce awards unless limited
grounds for refusal apply, such as public policy violations or lack of proper notice. Practically, the winning
party files a petition with the competent court, attaching the original award and a certified translation if
required.

New York Convention — The New York Convention is the cornerstone international treaty facilitating the
cross-border enforcement of arbitral awards. As of 2024, over 165 states are parties, creating a near-global
regime. The Convention mandates that courts recognize and enforce awards unless one of the limited
defenses—such as incapacity of a party, invalidity of the arbitration agreement, or procedural irregularities
—applies. Understanding the Convention’s provisions is essential for drafting arbitration clauses that are
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enforceable worldwide.

UNCITRAL Model Law — The United Nations Commission on International Trade Law (UNCITRAL) Model Law
on International Commercial Arbitration provides a template for national legislation. Many jurisdictions have
adopted the Model Law, either wholly or with modifications, to harmonize arbitration law. The Model Law
addresses issues such as the composition of the tribunal, interim measures, the conduct of proceedings, and
the setting aside of awards. Familiarity with the Model Law helps practitioners anticipate procedural rules in
jurisdictions that have incorporated it.

ICC Rules — The International Chamber of Commerce (ICC) Arbitration Rules are among the most widely
used institutional rules for international commercial arbitration. The Rules cover the appointment of
arbitrators, the conduct of hearings, the issuance of interim measures, and the form of the award. The ICC
Court provides supervision and support, including the issuance of “letters of assistance” to enforce interim
measures. The ICC Rules are regularly updated to reflect evolving practice, with the latest revision effective
from 2021.

[IA — The International Institute for Conflict Prevention and Resolution (IIA) offers a set of arbitration rules
and a robust institutional framework. While the 1A is less prevalent than the ICC, its rules emphasize
flexibility and party autonomy, allowing for streamlined procedures and limited court involvement. The II1A
also provides a “Neutral Evaluation” service, which can be used to facilitate settlement before arbitration
proceeds.

Arbitration clause — An arbitration clause is the provision within a contract that mandates arbitration as the
dispute-resolution mechanism. A well-drafted clause should specify the governing rules (e.G., ICC Rules), the
seat of arbitration, the language of proceedings, and the number of arbitrators. Sample wording: “Any
dispute arising out of this Agreement shall be referred to arbitration administered by the ICC under the ICC
Rules, in London, in English, with one arbitrator appointed jointly by the parties.” Precise drafting reduces
ambiguity and prevents challenges to jurisdiction.

Jurisdiction - In arbitration, jurisdiction refers to the tribunal’s authority to hear the dispute. Jurisdiction is
derived from the parties’ agreement and may be challenged on the grounds of “lack of consent” or
"exceeding the scope” of the arbitration agreement. A timely objection must be raised; otherwise, the
tribunal may proceed. Courts in the seat jurisdiction may be called upon to determine jurisdictional
objections, particularly when the parties dispute the existence or scope of the arbitration agreement.

Separability — The doctrine of separability holds that the arbitration clause is an independent contract,
distinct from the main contract, and therefore remains effective even if the main contract is declared void or
terminated. This principle enables the arbitration to continue despite claims that the underlying contract is
invalid. The separability doctrine is codified in many national laws and the Model Law, and it underpins the
enforceability of arbitration agreements.

Competence-competence — The competence-competence principle grants the arbitral tribunal the power to
decide its own jurisdiction, including any objections to the existence or scope of the arbitration agreement.
This principle promotes efficiency by allowing the tribunal to resolve jurisdictional disputes without
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immediate recourse to national courts. However, courts of the seat may review the tribunal’s jurisdictional
rulings under limited circumstances.

Interim measures — Interim measures are provisional orders issued by the arbitral tribunal or a court to
preserve the status quo, protect assets, or prevent irreparable harm pending the final award. Examples
include injunctions, orders to preserve evidence, or the appointment of a receiver. The Model Law and many
institutional rules empower tribunals to grant interim measures, but enforcement may require court
assistance, especially when the measure involves third parties or assets located outside the seat jurisdiction.

Emergency arbitrator — An emergency arbitrator is a temporary arbitrator appointed, often by the
institutional rules, to address urgent matters before the tribunal is fully constituted. The emergency
arbitrator can issue binding interim measures, such as a stay of proceedings or a preservation order. The
use of emergency arbitrators has grown, with the ICC, LCIA, and SIAC providing explicit provisions for their
appointment.

Confidentiality — Confidentiality is a hallmark of arbitration, ensuring that the proceedings, documents, and
award remain private. While many institutional rules contain confidentiality clauses, the extent of protection
varies. In some jurisdictions, courts may order the disclosure of arbitration materials, limiting confidentiality.
Parties should expressly agree on confidentiality terms to safeguard trade secrets and sensitive commercial
information.

Award-recognition — Award-recognition is the step whereby a court acknowledges the existence and validity
of an arbitral award before enforcing it. In most jurisdictions, recognition is a prerequisite to enforcement.
The court’s review is limited to the grounds for refusal under the New York Convention; substantive merits
of the award are not re-examined. Prompt recognition facilitates swift enforcement.

Set-aside — A set-aside (or annulment) proceeding is a challenge to the validity of an arbitral award before
the courts of the seat. Grounds for set-aside are narrowly defined under the Model Law and the New York
Convention, typically including lack of due process, excess of authority, or violation of public policy. A
successful set-aside can render the award unenforceable, though the parties may seek a new award.

Public policy — Public policy is a narrow ground for refusing enforcement of an award. It refers to
fundamental principles of the enforcing jurisdiction, such as prohibitions on fraud, corruption, or violations
of mandatory law. Courts exercise caution in invoking public policy, as it can undermine the international
efficacy of arbitration. A careful drafting of the arbitration clause and compliance with local laws can
mitigate public-policy challenges.

Arbitration institution — An arbitration institution administers the arbitration process, providing rules,
secretarial services, and often a supervisory body. Leading institutions include the ICC, LCIA, SIAC, HKIAC,
and ICC. Institutional arbitration offers predictability and support, while ad-hoc arbitration relies on the
parties’ own procedural arrangements. The choice between institutional and ad-hoc arbitration influences
costs, timelines, and procedural flexibility.

Ad-hoc arbitration — In ad-hoc arbitration, the parties conduct the arbitration without the assistance of an
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institution, relying solely on the parties’ agreement and the applicable law (often the Model Law). This
approach can reduce fees and increase autonomy, but it requires more detailed procedural planning by the
parties. The absence of a supervising body means that any procedural disputes must be resolved without
institutional guidance.

Arbitration costs — Arbitration costs comprise arbitrators’ fees, administrative fees (if an institution is used),
legal counsel fees, and expenses for hearings (venue, travel, translation). Costs can be allocated by
agreement, by the tribunal’s award, or by the institution’s cost-allocation rules. Parties should anticipate and
budget for these expenses, as cost overruns are a common challenge in complex disputes.

Arbitrator’s fees — Arbitrators are compensated based on hourly rates or a fixed fee schedule, often
determined by the institution’s fee matrix. Fees reflect the arbitrator’s experience, the complexity of the
case, and the amount in dispute. Transparency in fee arrangements helps prevent disputes over costs and
promotes confidence in the arbitral process.

Cost-allocation — Cost-allocation refers to the method by which the parties’ and tribunal’s expenses are
divided. Common approaches include the “loser-pays” principle, proportional allocation based on the
amount in dispute, or a hybrid model. Many institutional rules provide guidance on cost-allocation, and
tribunals may award costs in the award itself.

Expedited procedure — An expedited procedure is a streamlined process designed to resolve disputes more
quickly and at lower cost. Institutional rules often include an expedited track, which may limit the number of
arbitrators to one, reduce document exchange, and shorten timelines. Parties must expressly opt for the
expedited track, typically by including a clause in the arbitration agreement.

Multi-track arbitration — Multi-track arbitration allows parties to select from several procedural tracks (e.G,,
Standard, expedited, or high-value) based on the dispute’s characteristics. This flexibility enables tailoring of
the process to match the parties’ needs and the complexity of the case. The LCIA and SIAC, for example,
provide multi-track options.

Arbitration clause drafting pitfalls - Common drafting errors include vague language regarding the seat,
failure to specify the governing rules, omission of language for interim measures, and ambiguous provisions
on the number of arbitrators. Such gaps can lead to jurisdictional disputes, increase costs, and cause delays.
Practitioners should use clear, precise language and consider including fallback provisions (e.G., “If ICC Rules
are unavailable, then LCIA Rules shall apply”).

Arbitration agreement validity — The validity of an arbitration agreement may be challenged on grounds
such as lack of capacity, duress, fraud, or illegality. Courts will examine whether the agreement was entered
into freely and whether it complies with applicable law. A well-crafted arbitration clause, signed by
authorized representatives, reduces the risk of successful challenges.

Arbitration award enforcement challenges — Enforcement may be impeded by procedural deficiencies (e.G.,
Missing signatures, non-compliance with local formalities), public-policy objections, or the existence of a
prior court judgment on the same matter (res judicata). Parties should ensure the award conforms to the
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New York Convention’s requirements, obtain certified translations, and verify the enforceability of any
underlying contractual provisions.

Recognition of foreign awards — Recognition is the judicial acknowledgment that a foreign award is valid
and enforceable. Some jurisdictions require a separate recognition step before enforcement; others
combine recognition and enforcement. Recognition may be denied if the award was issued in violation of
due process, or if the arbitration agreement is found invalid under local law.

Arbitration confidentiality agreements — Beyond the inherent confidentiality of arbitration, parties may
execute separate confidentiality agreements to protect sensitive information. These agreements can specify
the duration of confidentiality, the scope of protected materials, and remedies for breach. Including a
confidentiality clause in the arbitration agreement itself can reinforce the parties’ expectations.

Arbitration secrecy vs. Transparency — While confidentiality protects commercial interests, courts and
regulators increasingly demand transparency in certain sectors (e.G., Antitrust, securities). Balancing secrecy
with public-interest considerations may require limited disclosure of award details. Practitioners should
anticipate potential disclosure requirements and structure the arbitration accordingly.

Arbitration in the energy sector — The energy sector frequently utilizes arbitration due to the high stakes
and cross-border nature of projects. Standard forms such as the “Energy Charter Treaty” arbitration rules or
the “ICSID” (International Centre for Settlement of Investment Disputes) framework are common. These
mechanisms often include specific provisions for interim measures, such as injunctions to prevent the
shutdown of a plant.

ICSID — The International Centre for Settlement of Investment Disputes provides a specialized forum for
investor-state disputes. While not a commercial arbitration per se, many commercial contracts involve
foreign investment, making ICSID relevant. The ICSID Convention offers a distinct enforcement regime,
separate from the New York Convention, and includes provisions for provisional measures and the
protection of treaty-based rights.

Investment arbitration — Investment arbitration resolves disputes between foreign investors and host states,
typically under bilateral investment treaties (BITs) or multilateral agreements. Key concepts include “fair and
equitable treatment,” “expropriation,” and “national treatment.” Practitioners must navigate both treaty law
and customary international law, making investment arbitration more complex than standard commercial
arbitration.

UNCITRAL Arbitration Rules — The UNCITRAL Arbitration Rules provide a flexible, non-institutional
procedural framework that parties can adopt in ad-hoc arbitrations or incorporate into institutional
proceedings. The Rules cover appointment, conduct of hearings, and the award, and they include provisions
for emergency arbitration. Their neutrality makes them attractive for parties seeking a balanced procedural
regime.

Lex arbitris — Lexarbitris, or the law of the seat, governs procedural aspects of the arbitration, including the
tribunal’s powers, the enforceability of interim measures, and the grounds for setting aside an award. It
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does not dictate the substantive law governing the dispute itself, which may be chosen by the parties (e.G.,
English contract law, UNIDROIT Principles). Understanding lex arbitris is vital for anticipating procedural
hurdles.

Substantive law — Substantive law determines the rights and obligations of the parties concerning the
underlying contract dispute. Parties may select a governing law in the arbitration agreement, such as the
law of New York, the CISG, or the UNIDROIT Principles. The tribunal applies the chosen substantive law to
resolve the merits of the case.

Choice-of-law clause — A choice-of-law clause designates the legal system that will govern the substantive
issues of the dispute. Precise drafting is essential; ambiguous language may lead to disputes over the
applicable law. Example wording: "The contract shall be governed by and construed in accordance with the
laws of England and Wales, without regard to its conflict-of-laws rules.” This clause separates procedural
matters (lex arbitris) from substantive law.

Conflict-of-laws — Conflict-of-laws rules determine which jurisdiction’s substantive law applies when parties
have not expressly chosen a law. Arbitration tribunals may need to resolve conflict-of-laws questions,
especially in multi-jurisdictional disputes. Familiarity with the conflict-of-laws principles of the seat's legal
system is therefore important.

UNCITRAL Model Law on International Commercial Arbitration — The Model Law serves as a template for
national legislation, promoting uniformity. It addresses the formation of arbitration agreements, the
composition of tribunals, interim measures, the award, and its correction, interpretation, and issuance. Many
jurisdictions (e.G., Singapore, New York, Australia) have enacted the Model Law, making its provisions highly
relevant for practitioners.

Arbitration under the English Arbitration Act 1996 — The English Arbitration Act provides a comprehensive
statutory framework for arbitration conducted in England and Wales. It incorporates many Model Law
principles while adding specific provisions, such as the “interim relief” powers of English courts, the
"exclusion of court jurisdiction” clause, and detailed rules on costs. The Act is frequently chosen as

lex arbitris due to its predictability.

Arbitration under the French Code of Civil Procedure — France's arbitration regime, codified in the French
Code of Civil Procedure, is known for its supportive stance toward arbitration, including strong court
assistance for interim measures and a liberal approach to confidentiality. The French system emphasizes
“arbitration in the seat” and provides mechanisms for the swift enforcement of awards.

Arbitration under the Swiss Federal Act on Private International Law — Switzerland offers a robust arbitration
framework, with the Zurich and Geneva seats being popular choices. The Swiss law provides extensive court
assistance for interim measures, a fast-track set-aside procedure, and a favorable tax regime for awards.
Swiss enforcement is facilitated by the country’s extensive network of bilateral enforcement treaties.

Arbitration under the Singapore International Arbitration Act — Singapore's arbitration legislation, aligned
with the Model Law, positions the city-state as a leading arbitration hub. The Act allows for the appointment
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of emergency arbitrators, provides for the enforcement of interim measures, and offers a streamlined
set-aside process. Singapore courts are known for their pro-arbitration stance, making the jurisdiction
attractive for international parties.

Arbitration clause in electronic contracts — With the rise of digital commerce, parties increasingly embed
arbitration clauses in click-wrap agreements and online terms of service. Such clauses must satisfy the
requirements of electronic contracting, including clear presentation, affirmative assent, and compliance with
consumer protection statutes. Failure to meet these standards can render the clause unenforceable.

Arbitration in construction disputes — Construction contracts often contain arbitration clauses due to the
technical nature and multi-party structure of projects. Standard forms such as the FIDIC Green Book include
arbitration provisions, typically designating the ICC or LCIA as the administering institution. Construction
arbitration frequently involves complex expert evidence, site inspections, and specialized interim measures
like the appointment of an “arbitrator-engineer.”

Arbitration in maritime disputes — Maritime commerce relies heavily on arbitration, with institutions like the
London Maritime Arbitrators Association (LMAA) providing specialized rules. Maritime arbitration addresses
issues such as charter parties, cargo claims, and shipbuilding contracts. The LMAA rules incorporate
provisions for “general average” and “salvage” claims, reflecting the unique nature of maritime law.

Arbitration in technology disputes — Technology contracts, especially those involving software licensing and
data protection, often stipulate arbitration to protect trade secrets and avoid public litigation. Arbitration in
this context may require expertise in intellectual property and cybersecurity. Parties may select arbitrators
with technical backgrounds and incorporate confidentiality clauses tailored to protect source code and
proprietary algorithms.

Arbitration and confidentiality of award — While many awards are confidential, some jurisdictions (e.G., The
United States) may require public filing of the award, reducing confidentiality. Parties can mitigate this risk
by including a “confidentiality of award” clause in the arbitration agreement, obligating the tribunal and the
parties to keep the award sealed. Enforcement courts may still require a public version for registration, so
strategic planning is necessary.

Arbitration and the principle of competence-competence — The competence-competence principle
empowers the tribunal to decide its own jurisdiction, including challenges to the arbitration agreement's
validity. This principle promotes procedural efficiency by allowing the tribunal to resolve jurisdictional issues
without immediate court intervention. However, courts of the seat retain limited supervisory authority to
review jurisdictional rulings, especially when public policy is implicated.

Arbitration and the doctrine of kompetenz-kompetenz — The German term “kompetenz-kompetenz” reflects
the same principle as competence-competence, emphasizing the tribunal’s authority to determine its
jurisdiction. In civil-law jurisdictions such as Germany and Austria, this doctrine is codified and widely
applied, reinforcing the autonomy of the arbitral process.

Arbitration and the principle of party autonomy — Party autonomy is the foundational concept that parties
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may freely choose the arbitration process, including the rules, seat, language, and arbitrators. This
autonomy is respected by most legal systems, subject only to mandatory public-policy constraints.
Practitioners must balance autonomy with the need for procedural safeguards to ensure enforceability.

Arbitration and the principle of equality of arms — Equality of arms requires that each party have a fair
opportunity to present its case, access evidence, and respond to the opponent’s arguments. The principle is
embedded in procedural fairness standards and is scrutinized by courts when reviewing set-aside
applications. Ensuring equal resources, such as allowing both parties access to expert reports, helps satisfy
this principle.

Arbitration and the principle of due process — Due process in arbitration mirrors the procedural fairness

standards of domestic courts, encompassing notice, the right to be heard, and the opportunity to present
evidence. Violations of due process can form grounds for setting aside an award. Tribunals must therefore
conduct hearings impartially, provide adequate time for submissions, and disclose any conflicts of interest.

Arbitration and the principle of good faith — Good faith governs the conduct of parties throughout the
arbitration, including the disclosure of relevant documents, compliance with procedural orders, and
cooperation with the tribunal. Violations, such as withholding critical evidence or engaging in abusive
tactics, can lead to costs sanctions or even award vacatur. Many institutional rules embed good-faith
obligations in their cost-allocation provisions.

Arbitration and the principle of confidentiality — Confidentiality protects the privacy of the parties, the
content of the dispute, and the award itself. While not universally guaranteed, confidentiality is reinforced
by contractual clauses, institutional rules, and, in some jurisdictions, statutory provisions. Breaches can result
in reputational damage and potential liability for damages.

Arbitration and the principle of finality — Finality ensures that once an award is issued, it is conclusive and
binding, subject only to limited grounds for challenge. This principle underpins the efficiency of arbitration,
providing parties with certainty that the dispute will not be relitigated endlessly. Finality is a cornerstone of
the New York Convention’s enforcement regime.

Arbitration and the principle of efficiency — Efficiency in arbitration is achieved through streamlined
procedures, limited discovery, and the use of technology (e-discovery, virtual hearings). Institutional rules
often embed efficiency measures, such as time limits for submissions and the possibility of document
production orders. Efficient arbitration reduces costs and shortens the time to resolution.

Arbitration and the principle of cost-effectiveness — Cost-effectiveness balances the expense of arbitration
against the benefits of a swift, specialized resolution. Parties can enhance cost-effectiveness by selecting a
single arbitrator, opting for expedited procedures, and limiting the scope of discovery. Transparent fee
structures and cost-allocation clauses also contribute to predictability.

Arbitration and the principle of expertise — Parties often select arbitrators with specialized expertise (e.G.,
Finance, construction, intellectual property) to ensure informed decision-making. Expertise reduces the
need for extensive expert testimony and accelerates issue identification. Institutional rules may require
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arbitrators to possess certain qualifications, and parties can set qualification criteria in the arbitration
agreement.

Arbitration and the principle of neutrality — Neutrality refers to the impartiality of the tribunal and the
choice of a neutral seat, free from any party’s home-court influence. Neutrality enhances the perception of
fairness and can affect enforceability, particularly in jurisdictions sensitive to perceived bias. Parties may
select a neutral seat such as Singapore or Geneva to avoid any home-court advantage.

Arbitration and the principle of enforceability — Enforceability is the ultimate goal of arbitration, ensuring
that the award can be executed against the losing party's assets. Compliance with the New York Convention,
proper award formatting, and adherence to local procedural requirements are essential to achieve
enforceability. Practitioners must assess the risk of non-enforcement early in the dispute.

Arbitration and the principle of respect for national sovereignty — While arbitration transcends borders, it
must respect the sovereignty of each state’s legal system. Courts retain limited supervisory powers,
especially concerning public-policy issues or procedural irregularities. Respecting national sovereignty helps
avoid diplomatic friction and supports the overall legitimacy of international arbitration.

Arbitration and the principle of party-chosen language — The language of the arbitration determines the
language of pleadings, hearings, and the award. Selecting a language that both parties understand, or one
that is commonly used in international commerce (e.G., English), reduces translation costs and
miscommunication. Parties should specify the language in the arbitration clause to avoid disputes.

Arbitration and the principle of procedural flexibility — Procedural flexibility allows parties to tailor the
arbitration process to their needs, adjusting timelines, evidence rules, and hearing formats. This flexibility is
a key advantage over litigation, enabling parties to adopt virtual hearings, limited document production, or
specialized chambers. However, flexibility must be balanced with fairness and due-process requirements.

Arbitration and the principle of party-selected tribunal — Parties may agree on a specific arbitrator or a
method of selection (e.G., By a appointing authority). Selecting a trusted arbitrator can increase confidence
in the outcome and reduce the risk of challenges. The appointment process should be clearly defined in the
arbitration agreement to prevent deadlock.

Arbitration and the principle of transparency — Transparency in arbitration is gaining attention, especially in
matters affecting public interest, such as competition or securities disputes. Some institutions now publish
redacted awards, and certain jurisdictions require public filing of awards. Parties must consider the trade-off
between confidentiality and transparency when drafting clauses.

Arbitration and the principle of diversity — Diversity pertains to the composition of the tribunal, ensuring
representation of different legal traditions, genders, and cultural backgrounds. Diverse tribunals can
enhance legitimacy, improve understanding of cross-cultural issues, and reduce bias. Institutions
increasingly encourage diversity through guidelines and selection criteria.

Arbitration and the principle of sustainability — Sustainability addresses the environmental and social impact
of arbitration proceedings. Practitioners can promote sustainability by opting for virtual hearings, using
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electronic documents, and selecting venues with green certifications. Some institutions now incorporate
sustainability clauses, reflecting broader corporate responsibility trends.

Arbitration and the principle of digitalization — Digitalization transforms arbitration through e-filing
platforms, virtual hearings, and Al-assisted document review. These tools improve efficiency, reduce costs,
and increase accessibility. However, parties must safeguard data security and ensure compliance with
applicable privacy laws, especially when handling sensitive commercial information.

Arbitration and the principle of cultural sensitivity — Cultural sensitivity recognizes differences in legal
traditions, negotiation styles, and communication norms. Arbitrators and counsel should be aware of these
differences to facilitate effective dialogue and avoid misunderstandings. Sensitivity can be particularly
important in disputes involving parties from civil-law and common-law jurisdictions.

Arbitration and the principle of risk allocation — Risk allocation involves deciding which party bears certain
risks (e.G., Currency fluctuations, force-majeure events). Arbitration clauses can incorporate risk-allocation
provisions, clarifying how such risks will be addressed if disputes arise. Clear risk allocation reduces
uncertainty and aids in dispute resolution.

Arbitration and the principle of force majeure — Force-majeure clauses excuse performance when
extraordinary events prevent a party from fulfilling contractual obligations. In arbitration, the tribunal
interprets the scope of force-majeure, assessing causation and the parties’ mitigation efforts. Proper
drafting of force-majeure language is essential to avoid protracted disputes.

Arbitration and the principle of hardship — Hardship doctrine allows for contract renegotiation when
unforeseen circumstances make performance excessively burdensome. While not universally recognized,
some legal systems (e.G., Swiss law) permit tribunals to adjust contractual terms under hardship. Parties
should specify whether hardship is applicable in the arbitration agreement.

Arbitration and the principle of anti-corruption — Anti-corruption provisions, such as compliance with the
U.S. Foreign Corrupt Practices Act (FCPA) or the UK Bribery Act, are increasingly incorporated into
arbitration clauses. Violations can affect enforceability, lead to sanctions, and result in public-policy
objections. Including anti-corruption warranties helps ensure compliance and protect the integrity of the
arbitration.

Arbitration and the principle of sanctions compliance — Sanctions regimes (e.G., U.S. OFAC, EU sanctions)
may restrict the ability to enforce awards against sanctioned entities. Parties must conduct due-diligence to
identify sanction-risk parties and consider contractual provisions that address sanctions-related
impediments. Failure to comply can result in award non-enforcement or legal penalties.

Arbitration and the principle of third-party rights — Third-party rights arise when a non-signatory has an
interest in the dispute (e.G., Assignment, sub-contractor). Some jurisdictions allow third parties to intervene
or enforce awards if the parties expressly agree. Practitioners should anticipate third-party involvement and
include appropriate provisions in the arbitration agreement.

Arbitration and the principle of multi-contractual relationships — Complex commercial relationships often

Read online: https://certificates.Isba.org.uk/guides/3908321/ London School of Business and Administration - 25 Jun 2026
international-commercial-arbitration



: %LSBA GUIDE

Y LONDONSCHOOL OF BUSINESS
AND ADMINISTRATION

involve multiple overlapping contracts, each containing separate arbitration clauses. Coordinating these
clauses to avoid jurisdictional conflicts and duplication of proceedings is critical. Parties may adopt
“umbrella” arbitration clauses that cover all related agreements.

Arbitration and the principle of multi-tiered dispute resolution — Multi-tiered clauses require parties to
attempt negotiation or mediation before proceeding to arbitration. This approach can preserve business
relationships, reduce costs, and filter out frivolous claims. The clause should define the mediation process,
timelines, and the transition to arbitration if mediation fails.

Arbitration and the principle of escalation clauses — Escalation clauses provide a mechanism for senior
management to resolve disputes before formal arbitration, often by escalating the issue to higher-level
executives. Including escalation steps can expedite resolution and demonstrate a collaborative approach,
potentially reducing reliance on formal arbitration.

Arbitration and the principle of confidentiality of proceedings — Confidentiality of proceedings extends
beyond the award, covering hearings, documents, and communications. Institutional rules (e.G., ICC Rule 23)
often contain confidentiality provisions, but parties must explicitly agree to maintain secrecy, especially
when dealing with trade secrets or sensitive commercial data.

Arbitration and the principle of document production — Document production in arbitration is generally
more limited than in litigation, reflecting the principle of efficiency. Tribunals may order limited disclosure,
focusing on relevance and proportionality. Over-broad requests can be challenged as abusive, and
cost-allocation rules may penalize excessive discovery.

Arbitration and the principle of expert evidence — Expert evidence is common in technical disputes (e.G.,
Construction, finance). Parties may agree on expert appointment procedures, such as joint experts or
court-appointed experts, to streamline the process. The tribunal’s authority to order expert reports is
governed by the lexarbitris and the chosen institutional rules.

Arbitration and the principle of interim relief from courts — While tribunals can issue interim measures,
enforcement may require court assistance, especially when the measure involves third-party assets. The
Model Law provides for court-assisted interim relief, and many jurisdictions (e.G., Singapore, England) have
courts that readily grant such assistance. Understanding the interaction between tribunal orders and court
enforcement is essential.

Arbitration and the principle of award correction — Award correction allows a tribunal to correct clerical or
typographical errors in the award after issuance. The Model Law provides a limited correction mechanism,
and most institutional rules include a correction provision. Parties should request correction promptly to
avoid enforcement complications.

Arbitration and the principle of award interpretation — When an award contains ambiguous language, a
tribunal may be asked to interpret its terms. The Model Law permits interpretation by the tribunal, and
courts may also interpret the award when enforcing it. Clear drafting of the award mitigates the need for
costly interpretation proceedings.
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Arbitration and the principle of award consolidation — Consolidation occurs when multiple related
arbitrations are combined into a single proceeding to avoid inconsistent outcomes and duplicate efforts.
The lexarbitris may allow consolidation if the parties consent or if the tribunal determines that consolidation
serves efficiency. Institutional rules often contain specific provisions for consolidation.

Arbitration and the principle of joinder — Joinder allows additional parties to be added to an existing
arbitration, typically when they have a direct interest in the dispute. Joinder may be permitted by the
arbitration agreement or by the tribunal’s authority. Courts of the seat may also order joinder to ensure
comprehensive resolution.

Arbitration and the principle of bifurcation — Bifurcation separates liability and damages phases, allowing
the tribunal to determine liability first and then assess damages. This approach can reduce costs and focus
the parties’ arguments. Institutional rules may provide for bifurcation, and parties can agree to it in the
arbitration agreement.

Arbitration and the principle of severability — Severability ensures that if a provision of the arbitration
agreement is found invalid, the remainder of the agreement remains enforceable. This principle preserves
the parties’ intent to arbitrate and is embedded in most national arbitration statutes. Including a severability
clause reinforces this protection.

Arbitration and the principle of waiver — Waiver occurs when a party voluntarily relinquishes a right, such as
the right to challenge jurisdiction or to seek certain interim measures. Waiver can be explicit (through a
clause) or implied (through conduct). Parties should be cautious about inadvertent waiver, especially in
pre-arbitration communications.

Arbitration and the principle of estoppel — Estoppel prevents a party from taking a position inconsistent
with its prior conduct, such as denying the existence of an arbitration agreement after having invoked
arbitration. Courts may apply estoppel doctrines to enforce arbitration agreements, reinforcing the parties’
commitment to the chosen dispute-resolution mechanism.

Arbitration and the principle of cost-recovery — Cost-recovery allows the prevailing party to recover its legal
expenses from the losing party. Cost-recovery rules vary by institution and jurisdiction, with some applying
a "cost-shifting” approach and others using a “proportional” method. Parties should anticipate
cost-recovery outcomes when assessing the financial risk of arbitration.

Arbitration and the principle of time limits — Time limits govern the duration of various stages, such as the
filing of the statement of claim, the appointment of arbitrators, and the issuance of the award. Institutional
rules typically set default time limits, but parties can agree to accelerate or extend these periods. Adhering
to time limits is critical for maintaining procedural efficiency.

Arbitration and the principle of confidentiality of the award — Confidentiality of the award can be protected
by contractual clauses, institutional rules, or, in some jurisdictions, statutory provisions. However, certain
jurisdictions (e.G., The United States) may require public filing for enforcement, potentially compromising
confidentiality. Parties should weigh the need for secrecy against the enforcement strategy.
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Arbitration and the principle of partial awards — Partial awards resolve only a portion of the dispute, leaving
other issues pending. Partial awards are useful when parties seek interim relief or when the tribunal wishes
to address easily decided issues first. The enforceability of partial awards depends on the jurisdiction and
the clarity of the award’s scope.

Arbitration and the principle of multi-currency awards — In cross-border disputes, awards may be rendered
in a currency different from the one in which damages are measured. Tribunals must specify the conversion
methodology, referencing exchange rates at a particular date or using a recognized index. Clear currency
provisions prevent disputes over the final monetary amount.

Arbitration and the principle of interest calculation — Interest on monetary awards may be awarded at a
statutory rate, a contractual rate, or a rate determined by the tribunal. Parties should specify the applicable
interest regime in the arbitration agreement to avoid uncertainty. Courts may adjust interest awards if the
chosen rate is deemed punitive.

Arbitration and the principle of punitive damages — Punitive damages are generally disfavored in
international commercial arbitration, as many legal systems focus on compensatory remedies. However,
some jurisdictions (e.G., The United States) may allow punitive damages for egregious conduct. Parties
should clarify whether punitive damages are permissible in the arbitration clause.

Arbitration and the principle of confidentiality of evidence — Confidential evidence, such as trade secrets or
proprietary data, may be protected through protective orders, redactions, or closed sessions. Tribunals have
discretion to balance confidentiality against the need for full disclosure. Proper handling of confidential
evidence reduces the risk of inadvertent disclosure.

Arbitration and the principle of procedural fairness — Procedural fairness encompasses the right to be heard,
the right to an impartial tribunal, and the right to a reasoned award. Violations of procedural fairness can
lead to challenges under the grounds of due process. Tribunals must ensure that parties have adequate
opportunity to present their case and that decisions are based on the evidence presented.

Arbitration and the principle of award issuance timeline — Timely issuance of the award is essential for the
parties’ business planning and for the enforceability of the award. Institutional rules often set a maximum
period (e.G., 90 Days) for the tribunal to render the award after the final hearing. Delays can lead to cost
sanctions and damage the tribunal’s reputation.
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