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Professional Certificate in International Commercial Law

International Dispute Resolution

Arbitration is a consensual method of resolving disputes in which the parties agree to submit their conflict
to one or more neutral third parties, called arbitrators, whose decision, known as an arbitral award, is final
and binding. The process is governed by the parties’ agreement, often contained in a dispute-resolution
clause, and by the procedural rules of an institution such as the International Chamber of Commerce (ICC)
or the London Court of International Arbitration (LCIA). A typical arbitration proceeds through the stages of
notice of arbitration, appointment of arbitrators, preliminary conference, submission of written pleadings,
hearings, and award.

For example, a supply contract between a German manufacturer and a Brazilian distributor may contain a
clause stating that any dispute shall be resolved by arbitration under the ICC Rules, with the seat in Paris.
The choice of seat determines the “lex arbitri,” the law governing the arbitration procedure, while the “lex
causae” — the substantive law applicable to the dispute — may be selected by the parties or, absent
agreement, determined by the tribunal.

The key advantages of arbitration include party autonomy, confidentiality, enforceability under the New
York Convention (1958), and the ability to select arbitrators with specialized expertise. However, challenges
arise when the award is challenged in national courts on grounds such as lack of jurisdiction, procedural
irregularities, or public-policy considerations.

Mediation is a non-binding, facilitative process in which a neutral third party, the mediator, assists the
disputants in reaching a mutually acceptable settlement. Unlike arbitration, the mediator does not decide
the dispute but helps clarify issues, explore interests, and generate options. Mediation is particularly
effective in commercial contexts where preserving the business relationship is paramount.

A practical illustration: A joint-venture between a Japanese technology firm and an Australian mining
company encounters a disagreement over the allocation of royalties. The parties agree to mediate under
the rules of the Singapore International Mediation Centre (SIMC). The mediator conducts joint and separate
sessions, identifies the parties’ underlying concerns (e.G., Risk allocation, cash flow), and proposes a
settlement that adjusts the royalty formula while preserving the partnership. The result is a confidential
agreement, which can be recorded as a consent decree if the parties wish.

Key aspects of mediation include confidentiality, the voluntary nature of settlement, and the flexibility to
tailor procedures. Challenges include power imbalances that may affect the fairness of the outcome, the
need for skilled mediators with cross-cultural competence, and the lack of enforceability unless the
settlement is incorporated into a binding contract or court order.

Conciliation shares similarities with mediation but often involves a more proactive role for the conciliator,
who may propose solutions or a settlement terms. In many civil-law jurisdictions, conciliation is a
pre-litigation step required before a party may commence court action. For instance, the European Union's
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Directive on Mediation and Conciliation encourages parties to attempt conciliation before resorting to
litigation.

Adjudication refers to a process where a neutral third party, the adjudicator, makes a determinative decision
that is temporarily binding, usually in construction or engineering disputes. The decision is intended to be
swift, allowing the work to continue while the parties may later pursue arbitration or litigation for a final
resolution.

Negotiation is the most informal dispute-resolution method, in which the parties communicate directly or
through counsel to reach an agreement without third-party assistance. Negotiation can be structured, such
as “good-faith negotiations” mandated by a contract, or informal, occurring spontaneously after a breach.
The success of negotiation hinges on the parties’ willingness to compromise, the clarity of their legal
positions, and the presence of any “escalation clause” that may trigger alternative mechanisms if
negotiation fails.

Choice of Law is the determination of which substantive legal system will govern the dispute. Parties may
expressly state a governing law in their contract (e.G., “Governed by the laws of England and Wales"), or the
arbitral tribunal may apply the “most-significant relationship” test, considering factors such as the place of
performance, the domicile of the parties, and the nature of the contract. The concept of “lex causae” is
distinct from the “lex arbitri,” which governs procedural matters.

Lex Mercatoria, also known as the “law of merchants,” is a body of customary commercial principles and
practices that transcend national legal systems. It includes norms such as “good faith,” “fair dealing,” and
standard trade usages. While not a formal legal system, lex mercatoria is frequently invoked in international
arbitration to fill gaps or interpret ambiguous contract terms, particularly when parties wish to avoid
reliance on any specific national law.

Seat (or “place”) of arbitration is the jurisdiction whose courts have supervisory authority over the
arbitration, including the power to enforce interim measures, appoint arbitrators, and set aside awards. The
seat can be a major commercial centre (e.G., London, Paris, Singapore) or a neutral location chosen for its
supportive legal framework. Selecting a seat with a pro-arbitration judiciary reduces the risk of judicial
interference.

Venue is the physical location where hearings are conducted. The venue may be different from the seat; for
example, an arbitration seated in London may hold hearings in Dubai for logistical convenience. The venue
is often chosen based on the availability of facilities, language considerations, and the parties’ travel
preferences.

Interim Measures are temporary orders issued by an arbitral tribunal to preserve assets, maintain the status
quo, or prevent irreparable harm before the final award. Common interim measures include injunctions,
asset freezes, and the preservation of evidence. The tribunal’s authority to grant such measures depends on
the arbitration rules and the law of the seat. In some jurisdictions, parties may also seek interim relief from
national courts, which can be more enforceable but may involve parallel proceedings.

Read online: https://certificates.Isba.org.uk/guides/3908329/ London School of Business and Administration - 22 Jun 2026
international-dispute-resolution



5, LSBA

LONDON SCHOOL OF BUSINESS
AND ADMINISTRATION

Confidentiality is a hallmark of arbitration, especially when parties wish to protect trade secrets or
commercial sensitivities. Confidentiality may be stipulated in the arbitration agreement, the institutional
rules, or the award itself. However, confidentiality is not absolute; courts may order disclosure in
enforcement proceedings, and some jurisdictions (e.G., The United States) require certain information to be
made pubilic.

Party Autonomy is the principle that parties have the freedom to determine the procedural and substantive
framework of their dispute resolution, including the choice of arbitrators, rules, language, and governing
law. This autonomy is respected by most modern legal systems, but it can be limited by mandatory
provisions of the seat's law (e.G., Public-policy grounds for setting aside an award).

Arbitral Award is the final decision rendered by the arbitrators. Awards can be “final and binding,”

“partial” (addressing only some issues), or “consent awards"” where parties agree on the outcome. Awards
must be in writing, signed by the arbitrators, and contain reasons unless the parties have agreed otherwise.
The award'’s enforceability is largely determined by the New York Convention, which obliges contracting
states to recognize and enforce foreign arbitral awards, subject to limited defenses (e.G., Lack of proper
notice, violation of public policy).

Setting Aside (or “annulment”) is the process by which a national court nullifies an arbitral award. Grounds
for setting aside are narrowly defined in the New York Convention and include: (1) Incapacity of a party, (2)
lack of proper notice, (3) award dealing with matters beyond the scope of the arbitration agreement, (4)
procedural irregularities that caused injustice, and (5) violation of public policy. The narrow scope of these
grounds is intended to preserve the finality of arbitration.

Recognition and Enforcement refer to the steps a successful party must take to have an award executed in a
jurisdiction where the losing party holds assets. Under the New York Convention, a court must recognize the
award unless one of the limited defenses applies. The enforcement process often involves filing the award, a
certified translation, and evidence of the debtor's assets.

Exequatur is the formal process by which a court in a particular jurisdiction acknowledges the validity of a
foreign arbitral award before it can be enforced against local assets. In some civil-law countries, the
exequatur is a prerequisite, while in common-law jurisdictions the award is enforced directly.

Cross-Border Enforcement presents practical challenges, such as the need for accurate translations, the
identification of assets, and the interaction with local insolvency regimes. For example, an award against a
Russian entity may be enforceable in the United Kingdom, but the UK court may refuse enforcement if the
award is deemed contrary to the UK's public policy on sanctions.

New York Convention (1958) is the cornerstone of international arbitration, with 170+ signatories. Its
significance lies in the uniform standards it sets for recognition and enforcement, thereby reducing the risk
of non-performance. The convention also establishes procedural safeguards for the losing party, ensuring
due process.

UNCITRAL (United Nations Commission on International Trade Law) has produced model laws and rules that
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many jurisdictions adopt, including the UNCITRAL Arbitration Rules and the UNCITRAL Model Law on
International Commercial Arbitration. These instruments promote consistency and provide a neutral
procedural framework for ad-hoc arbitrations.

ICSID (International Centre for Settlement of Investment Disputes) is a World Bank-affiliated institution that
administers arbitration between states and foreign investors. The ICSID Convention provides a distinct
enforcement regime, whereby awards are enforceable as if they were domestic judgments of the host state,
subject to limited defenses.

Institutional Arbitration involves the administration of the arbitration by an established body (e.G., ICC, LCIA,
Singapore International Arbitration Centre SIAC, Hong Kong International Arbitration Centre HKIAC).
Institutions provide rules, secretarial support, and often a panel of pre-qualified arbitrators. Advantages
include procedural certainty, efficient case management, and reputational benefits.

Ad-hoc Arbitration is conducted without the support of an institution. The parties rely on the parties’
agreement and possibly the UNCITRAL Arbitration Rules to govern the process. While ad-hoc arbitration
offers greater flexibility and lower costs, it also requires the parties to manage logistics, appoint arbitrators,
and resolve procedural disputes themselves, which can increase the risk of delays.

Arbitrator is the neutral decision-maker appointed by the parties or the institution. Arbitrators may be legal
practitioners, subject-matter experts, or former judges. The selection criteria often include expertise,
reputation, language ability, and impartiality. The doctrine of “bias” requires arbitrators to disclose any
circumstances that might give rise to a reasonable doubt about their independence.

Procedural Rules are the set of guidelines that dictate the conduct of the arbitration, covering matters such
as the filing of statements, document production, witness testimony, and hearing procedures. Common
procedural rule sets include the ICC Rules, LCIA Rules, SIAC Rules, and the UNCITRAL Rules. Parties may also
agree to "expedited procedures” to shorten timelines for lower-value or less complex disputes.

Evidence in arbitration may be presented through written submissions, witness statements, expert reports,
and oral testimony. Unlike many national courts, arbitrators have broad discretion to determine the
relevance and admissibility of evidence. The “battle-of-the-experts” is a common scenario where opposing
expert witnesses present conflicting analyses, and the tribunal must assess credibility, methodology, and
relevance.

Expert Witness is a specialist who provides opinion evidence on technical matters (e.G., Engineering, finance,
intellectual property). Parties often retain experts to prepare reports and may call them to testify at the
hearing. The selection of experts can be strategic, as the tribunal’s perception of their independence and
qualifications influences the weight given to their testimony.

Costs in international dispute resolution typically include arbitrators’ fees, institutional administration fees,
counsel fees, expert fees, and expenses such as travel and translation. Cost allocation is usually governed by
the “cost-shifting” principle, where the losing party bears the costs of the winning party, though many
tribunals adopt a “proportional” approach, taking into account the conduct of the parties and the
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complexity of the case.

Appeal rights are limited in arbitration. Most arbitration agreements preclude appeal, and the New York
Convention expressly provides that awards are final and binding. However, national courts may review
awards on limited grounds (e.G., Procedural irregularities, jurisdiction). In some jurisdictions, a “first-instance
award” may be subject to a “second-instance review” within the arbitration institution, but this is not an
appeal in the traditional sense.

Hardship and Force Majeure are contractual doctrines that allow a party to suspend or terminate
performance when unforeseen events render performance impossible or excessively onerous. In arbitration,
the tribunal interprets these clauses, often balancing the parties’ expectations against the need for
contractual stability. For instance, the COVID-19 pandemic triggered numerous force-majeure claims,
leading tribunals to scrutinize the precise wording of clauses and the causal link between the pandemic and
the alleged impediment.

Public Policy is a narrow ground for setting aside an award. Courts may refuse enforcement if the award is
contrary to the fundamental principles of the jurisdiction, such as the prohibition of corruption, the
recognition of fundamental human rights, or mandatory statutory protections. The public-policy defense is
invoked sparingly to preserve the international arbitration system'’s credibility.

Comity refers to the mutual respect between sovereign states in recognizing each other’s legal acts,
including arbitral awards. Courts often apply comity principles when deciding whether to enforce an award,
weighing the need for international cooperation against domestic policy concerns.

Forum Non Conveniens is a doctrine allowing a court to decline jurisdiction when another forum is more
appropriate for the parties. In arbitration, the doctrine is less relevant because the parties have already
agreed on a forum (the seat). However, national courts may still apply forum non conveniens when a party
seeks to enforce an award in a jurisdiction that is not the seat, especially if the award raises serious
procedural concerns.

Multi-Tiered Dispute-Resolution Clause is a contractual provision that requires parties to attempt several
mechanisms in sequence before proceeding to the next level. A typical example is “first mediation, then
arbitration.” Multi-tiered clauses promote early resolution and reduce the likelihood of premature litigation.
The design of such clauses must be clear to avoid ambiguity about when each stage is triggered and what
constitutes “failure” of a prior stage.

Escalation Clause obliges senior management of each party to attempt to resolve a dispute before involving
external mechanisms. This clause often includes a timetable for meetings and may require the parties to
exchange written summaries of their positions. Escalation clauses are valuable for preserving business
relationships and can be a prerequisite for invoking arbitration or litigation.

Early Neutral Evaluation (ENE) is a process where a neutral expert, often a senior lawyer or former judge,
provides a non-binding assessment of the merits, risks, and likely outcomes of the case. ENE can help
parties gauge the strengths and weaknesses of their positions, encouraging settlement. The evaluation is
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confidential and may be incorporated into a broader dispute-resolution framework.

Expert Determination is a method where a neutral expert, rather than an arbitrator, makes a binding
decision on technical matters. This approach is common in construction, engineering, and technology
disputes where specialized knowledge is essential. The parties agree in advance that the expert’s decision
will be final on the identified issues, while other matters may remain subject to arbitration or litigation.

Online Dispute Resolution (ODR) leverages digital platforms to conduct negotiations, mediation, or
arbitration. ODR offers advantages of speed, lower cost, and accessibility, especially for e-commerce
transactions. Platforms may provide tools for document exchange, video conferencing, and automated
decision-making algorithms. However, challenges include ensuring procedural fairness, data security, and
the enforceability of decisions across jurisdictions.

Electronic Evidence (e-evidence) is increasingly important in cross-border disputes involving digital
communications, blockchain records, and cloud-based data. Arbitrators must assess the authenticity,
integrity, and admissibility of electronic documents. International standards such as the UNCITRAL Model
Law on Electronic Commerce guide the treatment of e-evidence, but variations in national law can create
uncertainty.

Investment Dispute typically involves a foreign investor and a host state, often arising under a bilateral
investment treaty (BIT) or a multilateral agreement such as the Energy Charter Treaty. These disputes are
generally resolved through arbitration administered by institutions like ICSID or the Permanent Court of
Arbitration (PCA). The substantive law may include the treaty provisions, customary international law, and
the host state’s domestic law.

State-to-State Arbitration occurs when two sovereign nations submit a dispute to arbitration. The
proceedings are governed by state-to-state arbitration rules, such as the UNCITRAL Arbitration Rules for
State-to-State Disputes. The outcome is binding on the states, and enforcement may involve diplomatic
channels rather than court enforcement.

Inter-Party Confidentiality Agreement is a contract that parties may enter into to protect sensitive
information disclosed during settlement negotiations or mediation. Such agreements are separate from the
confidentiality inherent in arbitration and may be enforceable under contract law. Breach of a confidentiality
agreement can result in damages or injunctive relief.

Third-Party Funding has become common in international arbitration, where a specialist funder provides
capital to a party in exchange for a share of the proceeds. Funding agreements typically contain
“non-recourse” clauses, meaning the funder receives payment only if the party wins. The presence of a
funder may raise concerns about control over the litigation strategy and confidentiality, but many
institutions have adopted guidelines to manage these issues.

Arbitral Tribunal Composition can be a sole arbitrator, a three-member panel, or a larger panel for complex
cases. The "split-the-difference” rule applies when a three-member tribunal cannot reach a majority
decision, allowing the tribunal to adopt the decision of the two arbitrators who are closest in reasoning. The
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composition influences the cost, duration, and expertise of the process.

Procedural Fairness (or “due process”) is a fundamental principle that requires the parties to have an equal
opportunity to present their case, to be heard, and to receive a reasoned decision. Procedural fairness is
assessed by looking at the tribunal’s conduct, the opportunity for parties to be heard, and the transparency
of the reasoning. Violations can lead to setting aside the award.

Jurisdiction in arbitration refers to the tribunal’s authority to hear the dispute. Jurisdiction may be
challenged on the basis of “invalid arbitration agreement,” “excess of jurisdiction,” or “lack of consent.” The
tribunal’s first duty is to determine whether it has jurisdiction before proceeding to merits.

Severability is a contractual principle that allows an arbitration agreement to remain effective even if part of
the contract is invalid. For instance, if a clause is deemed unenforceable due to a statutory restriction, the
remainder of the arbitration clause can survive, preserving the parties’ intent to arbitrate.

Arbitration Clause Drafting is a critical skill. Effective clauses specify the governing law, seat of arbitration,
institutional rules, language, number of arbitrators, and any expedited or confidential procedures. Poorly
drafted clauses can lead to disputes over interpretation, multiple proceedings, or costly litigation over
procedural matters.

Language of Arbitration is often chosen to be the language of the contract or a neutral language such as
English. The language provision impacts the need for translation, the selection of arbitrators, and the cost of
the proceedings. If the parties are from different linguistic backgrounds, the tribunal may appoint
translators or issue orders for document translation.

Document Production in arbitration can be extensive, especially in complex commercial disputes. Parties
may request the production of “electronically stored information” (ESI). The tribunal may issue “document
production orders” to compel the exchange of relevant documents, balancing the need for evidence against
confidentiality and data-privacy concerns.

Witness Examination in arbitration may be conducted by written interrogatories, oral cross-examination at
the hearing, or a combination of both. The tribunal’s discretion allows it to adopt a flexible approach, often
reducing the time and cost associated with traditional courtroom examination.

Costs Orders are decisions by the tribunal regarding the allocation of fees and expenses. The tribunal may
order each party to bear its own costs, or may shift costs to the losing party. Cost orders may also address
third-party funding arrangements, ensuring that funders are not unfairly burdened.

Emergency Arbitrator is a mechanism allowing parties to obtain urgent relief before the tribunal is
constituted. The emergency arbitrator's award is binding, though it may be subject to later confirmation by
the full tribunal. This tool is valuable for securing interim measures, such as injunctions to prevent the
export of patented technology.

Post-Award Arbitration occurs when parties seek clarification, correction, or interpretation of an award after
it is rendered. Many institutional rules provide a limited window (e.G., 30 Days) for a party to request
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clarification or correction without challenging the merits. The tribunal may issue a supplementary decision
that clarifies ambiguous language or corrects clerical errors.

Arbitration in Emerging Markets presents unique challenges, including limited institutional infrastructure,
differing legal traditions, and concerns over impartiality. Parties may mitigate risks by selecting a neutral
seat, employing experienced local counsel, and incorporating robust confidentiality and enforcement
provisions.

Hybrid Arbitration-Mediation (Arbitration-Mediation) combines the binding nature of arbitration with the
collaborative spirit of mediation. In this model, the same neutral may serve as both mediator and arbitrator,
or the parties may first attempt mediation and, if unsuccessful, proceed to arbitration. Hybrid procedures
can reduce costs and preserve relationships while ensuring a definitive resolution.

Arbitration of Intellectual Property (IP) Disputes often requires arbitrators with technical expertise in patents,
trademarks, or copyrights. Specialized rules, such as the WIPO Arbitration Rules, address the need for
confidentiality and the protection of proprietary information. The tribunal may order the production of
“technical expert reports” and may hold hearings in a secure setting to prevent disclosure of trade secrets.

"non

Arbitration of Construction Disputes commonly involves “mechanic’s liens,” “performance bonds,” and
"delay damages.” The parties may agree to a “schedule of loss” to quantify damages. Construction
arbitrations often use “expedited procedures” to keep projects on track, and may involve site visits by the
tribunal.

Arbitration of Maritime Claims is governed by principles of admiralty law and often involves “general
average,” "cargo loss,” and "charter party disputes.” The International Maritime Organization (IMO) provides
model clauses, and institutions such as the London Maritime Arbitrators Association (LMAA) specialize in

these matters.

Arbitration of Energy and Natural-Resource Disputes frequently involves sovereign parties, long-term
contracts, and complex regulatory frameworks. The Energy Charter Treaty (ECT) and the United Nations
Framework Convention on Climate Change (UNFCCC) provide substantive guidance. Tribunals may need to
balance contractual rights with public-policy objectives such as environmental protection.

Arbitration of Technology and Data-Protection Disputes raises novel issues concerning cross-border data
flows, privacy regulations (e.G., GDPR), and the enforceability of data-related injunctions. Arbitrators must
consider the interaction between contractual clauses and mandatory data-protection laws, which may limit
the parties’ ability to waive certain rights.

" on

Arbitration of Financial Services Disputes often involves “regulatory compliance,” “risk-management,” and
“valuation of financial instruments.” The International Swaps and Derivatives Association (ISDA) provides
standard arbitration clauses for derivatives contracts, and the International Centre for Settlement of
Investment Disputes (ICSID) may be invoked for sovereign-related financial disputes.

Arbitration and Competition Law can intersect when parties allege that a contract violates antitrust
regulations. Courts may stay arbitration proceedings if the dispute raises issues of public policy, such as the
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need to protect competition. Parties should include “anti-competition compliance” clauses and be prepared
for possible judicial review.

Arbitration and Human Rights is an emerging field, particularly in investment arbitration where claims may
affect the rights of local communities. Tribunals are increasingly considering “corporate social responsibility”
(CSR) standards and may be asked to apply human-rights norms. The challenge lies in reconciling
private-contractual autonomy with broader public-policy concerns.

Arbitration and Environmental Law involves disputes over pollution, climate-change mitigation, and
natural-resource extraction. Tribunals may be asked to interpret “sustainability clauses” and to assess the
environmental impact of contractual performance. The principle of “inter-generational equity” may be
invoked, adding complexity to the assessment of damages.

Arbitration in the Context of Brexit has introduced new considerations for parties operating in the United
Kingdom and the European Union. The United Kingdom's exit from the EU has affected the application of
EU regulations, such as the Brussels | Regulation on jurisdiction, and has raised questions about the
continued applicability of the EU Arbitration Directive. Parties may need to reassess the enforceability of
awards in EU member states post-Brexit.

Arbitration and the United Nations Convention on Contracts for the International Sale of Goods (CISG) is
frequently relevant in cross-border trade disputes. The CISG provides a uniform substantive framework, but
parties must decide whether to apply it or to opt for a different governing law. Arbitrators often interpret
CISG provisions in light of the “principles of good faith” and customary trade practices.

Arbitration and the Hague Convention on the Choice of Court Agreements (2005) interacts with arbitration
when parties have both arbitration and court-selection clauses. The convention seeks to promote the
effectiveness of exclusive choice-of-court agreements, but does not preclude arbitration. Conflicts may arise
if a party attempts to invoke a court while the agreement mandates arbitration; courts typically refer the
matter to arbitration in accordance with the principle of “competence-competence.”

Arbitration and the Principle of Competence-Competence holds that an arbitral tribunal has the power to
determine its own jurisdiction, including the existence, validity, and scope of the arbitration agreement. This
principle is enshrined in the UNCITRAL Model Law and in most institutional rules. National courts may
intervene only to confirm or set aside the tribunal’s jurisdictional decision, usually on very limited grounds.

Arbitration and the Doctrine of Separability treats the arbitration agreement as an autonomous contract,
distinct from the main contract. Consequently, a claim of invalidity of the main contract does not
automatically invalidate the arbitration agreement. This doctrine underpins the tribunal’s ability to continue
proceedings even when the underlying contract is alleged to be void.

Arbitration and the Concept of “lllegality” can be a ground for refusing enforcement. If the subject matter of
the dispute is illegal under the law of the seat or the enforcing jurisdiction, courts may refuse to enforce the
award. For example, an award concerning a contract to supply prohibited weapons would be unenforceable
under many national public-policy doctrines.
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Arbitration and the Use of Technology has expanded with the adoption of virtual hearings, electronic filing
systems, and Al-assisted document review. Platforms such as the ICC's “ICC Online Dispute Resolution”
enable parties to conduct proceedings entirely remotely. While technology enhances efficiency, it also raises
concerns about cybersecurity, data protection, and the authenticity of digital evidence.

Arbitration and Confidentiality Agreements in the Digital Age require particular attention to data-security
protocols. Parties may include “non-disclosure provisions” that specify encryption standards, access
controls, and the handling of electronic documents. Failure to protect confidential information can result in
reputational damage and potential liability.

Arbitration and the Enforcement of Interim Measures in Third-Party Jurisdictions can be complex. For
instance, a party may obtain an interim injunction from an arbitral tribunal seated in Singapore, but to
enforce that injunction against assets located in Germany, the party must apply to a German court for
recognition and enforcement of the interim measure. The German court will assess whether the measure
complies with German procedural rules and public policy.

Arbitration and the Principle of "Equal Treatment” requires that parties receive comparable procedural
opportunities. This principle is especially pertinent when one party is a sovereign state and the other is a
private entity. Tribunals must guard against any perception of bias or favoritism, ensuring that the state
does not enjoy undue procedural advantage.

Arbitration and the Role of National Courts varies by jurisdiction. Some legal systems adopt a
“pro-arbitration” stance, providing minimal judicial interference, while others maintain a “pro-court”
approach, allowing courts to intervene more frequently. Understanding the domestic legal environment is
essential for strategic planning, particularly when selecting the seat of arbitration.

Arbitration and the Issue of “Forum Shopping” arises when parties attempt to choose a seat or jurisdiction
perceived as more favorable to their position. While parties have the freedom to select a seat, courts may
scrutinize whether the chosen forum is appropriate, especially if the chosen seat lacks a genuine connection
to the dispute.

|u

Arbitration and the Doctrine of "Estoppel” can prevent a party from denying the existence of an arbitration
agreement after having previously participated in the arbitration process. For example, a party that has
already engaged in substantive hearings may be estopped from later claiming that the arbitration clause is
invalid.

Arbitration and the Use of “Split-the-Difference” is a procedural device where, in a three-member tribunal, if
the arbitrators cannot reach a majority, the decision of the two most closely aligned arbitrators is adopted.
This method preserves the tribunal’s ability to issue a final award despite a deadlock, and is expressly
provided for in many institutional rules.

Arbitration and the Concept of “Res Judicata” prevents the same parties from relitigating identical issues
that have already been finally decided. An arbitral award, once recognized and enforced, can have a
preclusive effect on subsequent proceedings, including domestic court actions, provided the parties are the
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same and the issues are identical.

Arbitration and the “Doctrine of Renvoi” deals with the choice of law when the applicable law refers back to
the law of another jurisdiction. In arbitration, tribunals must decide whether to apply the foreign law directly
or to consider the conflict-of-laws rules of that foreign jurisdiction. This choice can affect the substantive
outcome, especially in complex tax or securities disputes.

Arbitration and the "Doctrine of Ultra-Vires” involves claims that an entity acted beyond its legal capacity. In
commercial arbitration, the tribunal may need to determine whether the parties had authority to bind their
respective organizations, especially in joint-venture or corporate-group contexts. The outcome can
influence the enforceability of the award against the parent or affiliate.

Arbitration and the "Doctrine of Frustration” addresses situations where an unforeseen event makes
performance impossible. Unlike force majeure, frustration may lead to the termination of the contract, and
the tribunal must decide how to allocate losses. The doctrine is applied cautiously, as courts generally favor
the doctrine of “impossibility” to preserve contractual expectations.

Arbitration and the “Doctrine of Equitable Estoppel” can arise when a party has relied on a promise or
representation that later proves false. In arbitration, equitable estoppel may be invoked to prevent a party
from denying certain facts that have been established through prior conduct or statements.

Arbitration and the “"Doctrine of Good Faith” is a general principle that requires parties to act honestly and
fairly in the performance and enforcement of contracts. While not always expressly codified, good-faith
obligations often shape the tribunal’s interpretation of ambiguous terms, especially in long-term supply
contracts or joint ventures.

Arbitration and the “"Doctrine of Mitigation” obliges the injured party to take reasonable steps to reduce its
losses. Tribunals assess whether the claimant has taken appropriate actions to mitigate damages, and any
failure to do so may reduce the award. This doctrine is particularly relevant in loss-of-profit claims and in
supply-chain disruptions.

Arbitration and the "Doctrine of Unconscionability” can be invoked to challenge contract terms that are
excessively one-sided or oppressive. While arbitration agreements themselves are generally upheld, specific
substantive clauses may be struck down if they violate public policy or are deemed unconscionable under
the law of the seat.
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