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Dispute Resolution in Technology Contracts

Arbitration is a private dispute-resolution method in which the parties agree to submit their disagreement
to one or more neutral arbitrators rather than to a court. In technology contracts arbitration is often
preferred because it can be faster, more flexible, and better suited to complex technical issues. For example,
a software licensing agreement may contain an arbitration clause that specifies the use of the International
Chamber of Commerce rules, the seat of arbitration in Berlin, and a panel of three arbitrators with expertise
in software engineering. The challenges of arbitration include limited appeal rights, the cost of appointing
specialized arbitrators, and the need to ensure that the award is enforceable under the New York
Convention.

Mediation is a voluntary, non-binding process in which a neutral mediator assists the parties in reaching a
mutually acceptable settlement. Mediation is particularly useful in technology disputes where the parties
wish to preserve an ongoing business relationship. A typical scenario involves two firms disputing the
integration of an API; a mediator with knowledge of both the technical standards and the commercial
context can help them find a compromise, such as a revised implementation schedule and a modest
payment for additional development work. The main challenge is that mediation does not guarantee a
resolution; parties may still proceed to arbitration or litigation if negotiations fail.

Litigation refers to the formal process of resolving disputes through the court system. While litigation is
often seen as a last resort in technology contracts, it remains an important option, especially when a party
seeks injunctive relief to stop the use of infringing software. A classic example is a claim of patent
infringement where the plaintiff files suit in a German district court to obtain a preliminary injunction. The
challenges of litigation include lengthy timelines, public disclosure of confidential technical details, and the
potential for divergent interpretations of contract clauses by different judges.

Choice of law determines which jurisdiction’s substantive legal rules will govern the contract. In
cross-border technology agreements, parties frequently select the law of a neutral jurisdiction, such as
English law, to provide predictability. For instance, a German software developer and a U.S. Cloud service
provider may agree that the contract is governed by English law, which is well-developed in areas such as
warranty and limitation of liability. The difficulty lies in ensuring that the chosen law is compatible with
mandatory provisions of the parties’ home jurisdictions, such as consumer protection statutes in the EU.

Forum selection specifies the court or arbitration seat where disputes will be heard. A well-drafted forum
clause can avoid costly jurisdictional battles. An example is a clause stating that any dispute shall be
resolved before the Frankfurt Regional Court, thereby preventing a party from suing in a distant foreign
court. However, forum selection may be challenged on the grounds of unfairness or lack of procedural
convenience, especially if the chosen forum is perceived as overly favorable to one party.

Jurisdiction refers to the authority of a particular court to hear a case. In technology contracts, jurisdiction
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clauses often accompany forum selections to reinforce the parties’ intent. For example, a clause may grant
exclusive jurisdiction to the courts of Munich for all claims arising from the agreement. The challenge is that
jurisdictional arguments can become complex when the dispute involves multiple parties located in
different countries, each invoking its own courts.

Governing law clause is the contractual provision that identifies the substantive legal system applicable to
the contract. It is distinct from the forum clause, which deals with procedural aspects. A typical governing
law clause might read: “This Agreement shall be governed by and construed in accordance with the laws of
the Federal Republic of Germany.” The clause provides certainty but must be drafted carefully to avoid
conflict with mandatory consumer protection rules that cannot be derogated by agreement.

Confidentiality in dispute resolution is essential for protecting trade secrets and proprietary technology.
Arbitration and mediation agreements often contain confidentiality provisions that bind the arbitrators,
mediators, and parties to keep the proceedings and any award or settlement secret. For instance, a
data-analytics firm may require that any settlement of a data-breach dispute be kept confidential to prevent
competitors from learning about internal security weaknesses. The challenge is balancing confidentiality
with the public interest, especially when the dispute involves alleged violations of data-protection
regulations that may trigger reporting obligations.

Confidential settlement is an agreement between parties to resolve a dispute without public disclosure. In
technology contracts, confidential settlements can include non-disclosure agreements (NDAs) that prohibit
the parties from discussing the terms, the underlying facts, or the existence of the settlement. A practical
example is a licensing dispute where the licensor pays a lump-sum compensation to the licensee, and both
parties agree to keep the matter private to avoid market speculation. A challenge is enforcing
confidentiality when one party later breaches the NDA, requiring additional legal action.

Expert determination is a dispute-resolution method where an independent expert, usually with technical
expertise, makes a binding decision on specific issues. This method is valuable for highly technical matters
such as software performance benchmarks or algorithmic accuracy. For example, a cloud-service contract
may provide that any dispute concerning service-level-agreement (SLA) metrics shall be decided by an
expert in network performance. The difficulty lies in selecting an expert who is truly neutral and ensuring
that the expert's decision is enforceable under the contract’s terms.

Escalation clause requires parties to attempt higher-level negotiations before resorting to formal dispute
resolution. Typically, the clause will mandate that senior executives meet within a specified period after a
dispute arises. In a joint-venture agreement for developing a mobile application, the escalation clause may
require the CEOs of both companies to meet within ten days to discuss any disagreement before moving to
mediation. The challenge is that escalation can be delayed by corporate hierarchies, and parties may still
disagree on the interpretation of the clause’s timing requirements.

Force majeure refers to events beyond the parties’ control that prevent performance, such as natural
disasters, war, or pandemic lockdowns. Many technology contracts include a force-majeure provision that
excused delayed delivery of software updates during a COVID-19 shutdown. The clause often defines the
scope of events, the notice requirements, and the remedies, such as suspension of obligations. The
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challenge is that parties may dispute whether a specific event qualifies as force majeure, leading to litigation
over whether a delay is excusable.

Hardship is a doctrine that allows a contract to be renegotiated when an unforeseen event makes
performance excessively burdensome, but not impossible. In technology contracts, hardship may arise when
a sudden regulatory change dramatically increases compliance costs. For instance, an amendment to the
EU’s data-protection law could impose costly data-localisation requirements, prompting a supplier to
invoke a hardship clause to renegotiate pricing. The difficulty is that hardship is often loosely defined, and
courts may be reluctant to modify contracts unless the event is truly extraordinary.

Termination provisions grant parties the right to end the contract under specified circumstances. In
technology agreements, termination can be triggered by breach, insolvency, or a material change in law. A
typical clause may allow the client to terminate the software-development contract if the provider fails to
deliver a functional prototype within six months. The termination clause must also address the
consequences, such as the return of confidential information and payment of outstanding fees. Challenges
include determining what constitutes a “material breach” and ensuring that termination does not expose
the terminating party to liability for wrongful termination.

Damages are monetary compensation awarded to a party that has suffered loss due to another's breach. In
technology contracts, damages may be calculated based on lost profits, cost of replacement, or a
pre-agreed liquidated-damage amount. For example, a SaaS provider that fails to meet uptime
commitments may be liable for damages equal to a percentage of the monthly subscription fee for each
hour of downtime. The challenge is proving the causal link between the breach and the loss, especially
when multiple factors influence the damage.

Specific performance is an equitable remedy that orders a breaching party to fulfill its contractual
obligations rather than paying damages. In technology contracts, specific performance is rarely granted
because courts are hesitant to compel ongoing services, but it may be appropriate for unique software code
that cannot be readily replaced. A plaintiff may seek specific performance to force a developer to deliver a
custom-built algorithm that is central to the plaintiff's business model. The difficulty is that specific
performance can be impractical to supervise, leading courts to prefer monetary compensation.

Injunctive relief is a court order that requires a party to do or refrain from doing certain acts. In technology
disputes, injunctions are common in cases of alleged IP infringement or misuse of confidential data. A
common scenario involves a company seeking a preliminary injunction to stop a former employee from
using proprietary source code at a competitor. The court will weigh the likelihood of success on the merits
against the potential harm to the defendant. The challenge lies in proving irreparable harm and establishing
that monetary damages are insufficient.

Liquidated damages are pre-determined amounts stipulated in the contract to be paid in the event of a
breach. They provide certainty and reduce litigation over damages calculation. A software-development
agreement might specify that for each day of delayed delivery, the developer shall pay €5,000 as liquidated
damages. The clause must reflect a genuine pre-estimate of loss and not be punitive; otherwise, a court may
deem it unenforceable. The challenge is drafting the amount so that it survives scrutiny under German civil
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law, which disfavors penalties.

Indemnity obligates one party to compensate the other for certain losses, such as third-party claims. In
technology contracts, indemnity clauses often cover IP infringement, data-breach liabilities, and breach of
warranties. For instance, a cloud-service provider may indemnify the client for any claims arising from the
provider's failure to secure data in accordance with GDPR. The challenge is defining the scope of
indemnifiable losses and ensuring that the indemnitor has sufficient insurance coverage.

Warranty is a promise that certain facts or conditions are true or will be met. In software contracts,
warranties may cover functionality, compatibility, and compliance with specifications. A typical warranty
clause might state that the software will operate without material defects for a period of twelve months
after acceptance. The challenge is that warranties can be breached by minor bugs, leading parties to argue
over whether a defect is “material.” Clear definitions and testing protocols can mitigate this dispute.

Limitation of liability caps the amount a party must pay for damages arising from a breach. In technology
agreements, limitation clauses often exclude liability for indirect or consequential losses, such as loss of
goodwill. A clause may limit liability to the total fees paid under the contract, except for breaches of
confidentiality or IP infringement, which are uncapped. The challenge is that German law may deem certain
limitations unreasonable, especially when they attempt to exclude liability for gross negligence or intent.

Intellectual property infringement refers to the unauthorized use of protected works, patents, trademarks,
or trade secrets. Dispute resolution mechanisms frequently address IP infringement claims because they can
be complex and costly. A typical scenario involves a startup alleging that a larger competitor has copied its
patented algorithm. The dispute may be resolved through arbitration, where the arbitrators evaluate
technical evidence and prior art. Challenges include the need for expert testimony and the difficulty of
obtaining injunctive relief in an international context.

Data protection obligations arise from regulations such as the GDPR. Contracts must allocate
responsibilities for compliance, breach notification, and data-subject rights. A dispute may arise when a
processor fails to implement adequate security measures, leading to a data breach. The parties might resort
to mediation to negotiate a settlement that includes remedial actions and compensation. The challenge is
that data-protection authorities may impose fines independent of the private dispute, adding a regulatory
layer to the resolution process.

GDPR compliance is a specific aspect of data-protection obligations that often appears in technology
contracts. Clauses may require the processor to act as a data-processor under the GDPR, to implement
"appropriate technical and organisational measures,” and to assist the controller in responding to
data-subject requests. A breach of these obligations can trigger both contractual damages and regulatory
penalties. The challenge is aligning contractual remedies with the statutory rights of data subjects, which
may limit the parties’ ability to settle privately.

E-discovery is the process of identifying, collecting, and producing electronic evidence in litigation or
arbitration. In technology disputes, e-discovery can involve source-code repositories, server logs, and email
communications. A contract may include an e-discovery clause that obliges the parties to preserve relevant
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data and to cooperate in the production of electronic evidence. The challenge is managing the volume of
data, ensuring chain-of-custody, and protecting privileged information during the discovery phase.

Electronic signatures are legally recognized in many jurisdictions, including Germany, under the elDAS
regulation. Contracts may stipulate that all dispute-resolution notices be sent via qualified electronic
signature to ensure authenticity. For example, a notice of arbitration initiation must be signed electronically
and delivered to the designated address. Challenges include ensuring that the recipient’s system can verify
the signature and that the signature method meets the required level of assurance.

Governing law clause (repeated for emphasis) must be drafted with precision to avoid ambiguity. The clause
should specify the exact version of the law (e.G., “German Civil Code (BGB) as amended on 1January 2024").
Including the reference to a specific edition prevents disputes over legislative changes that occur after
signing. The practical difficulty is that parties may overlook the need to update the clause when major
reforms, such as a new EU directive, are enacted.

Arbitration clause is a contractual provision that mandates arbitration as the exclusive method of dispute
resolution. It typically identifies the arbitration institution, the rules to be applied, the number of arbitrators,
and the seat of arbitration. A well-crafted clause might read: “Any dispute arising out of or relating to this
Agreement shall be finally resolved by arbitration administered by the International Chamber of Commerce
under its Rules, with the seat in Berlin, and the tribunal shall consist of three arbitrators, two of whom shall
be experts in IT law.” The challenges include ensuring that the clause is not overly broad (which could be
deemed invalid) and that it complies with mandatory consumer-protection provisions.

Mediation clause designates mediation as a preliminary step before arbitration or litigation. It may set a
time frame for initiating mediation, the mediator selection process, and the location (often virtual for
technology parties). For instance, the clause may require that mediation be conducted via an online
platform approved by the International Mediation Institute. The challenge is that parties may disagree on
the mediator's qualifications or the confidentiality of the mediation discussions, leading to procedural
disputes.

Dispute-resolution clause is the umbrella term for any provision that outlines how disagreements will be
handled. It may combine escalation, mediation, arbitration, and litigation steps in a tiered approach. A
typical tiered clause might require: (1) Internal escalation to senior management, (2) a 30-day mediation
period, and (3) arbitration if mediation fails. The difficulty is drafting a clear sequence that avoids
overlapping deadlines and that respects the parties’ operational realities, such as differing time zones.

Escalation procedure is the initial mechanism that pushes parties to resolve disputes at the management
level before formal processes. The procedure often includes written notice, a defined response period, and a
meeting agenda. In a joint-development agreement, the escalation procedure may require that each party's
technical lead and project manager meet within five business days after a breach notice. Challenges arise
when one party claims that the notice was not properly served, leading to procedural disputes that delay
resolution.

Tiered dispute-resolution combines multiple methods in a hierarchical fashion. It is increasingly popular in
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technology contracts because it encourages settlement while preserving the option of binding arbitration.
For example, a cloud-service contract may specify: (I) informal negotiation, (ii) mandatory mediation, (iii)
arbitration as a final step. The challenge is ensuring that each tier is triggered correctly; a premature move
to arbitration can be contested as a breach of the agreed sequence.

Online dispute resolution (ODR) utilizes digital platforms to conduct mediation or arbitration. ODR is
particularly relevant for e-commerce and SaaS agreements where parties are geographically dispersed. A
platform may provide secure document exchange, video conferencing, and electronic voting on award
decisions. An example is a dispute over a subscription-cancellation fee settled via an ODR platform that
records all communications for future reference. Challenges include ensuring that the platform meets
data-privacy standards, that participants have reliable internet access, and that the award is recognized
under applicable law.

Arbitration institution such as the International Chamber of Commerce (ICC), the London Court of
International Arbitration (LCIA), or the German Institution of Arbitration (DIS) provides administrative
support, sets procedural rules, and appoints arbitrators when needed. Selecting an institution that offers
expertise in technology matters can streamline the process. For instance, the DIS provides a specialized
“Technology Arbitration Rules” package that includes provisions for handling confidential technical
evidence. The difficulty is that different institutions have varying fee structures and procedural timelines,
which can affect the overall cost and duration of the dispute.

Rules of arbitration govern the conduct of the arbitration, including document exchange, hearing
procedures, and award issuance. Parties may adopt the UNCITRAL Arbitration Rules for flexibility or the ICC
Rules for a more structured approach. In a software-development contract, the parties may agree to the ICC
Rules but supplement them with a clause requiring that all technical evidence be presented in a secure,
encrypted format. The challenge is reconciling the parties’ preferences for speed with the need for thorough
evidentiary processes, especially when complex code analysis is required.

Seat of arbitration is the legal jurisdiction where the arbitration is deemed to take place. The seat
determines the procedural law that governs the arbitration, including issues of arbitration-court interaction.
Choosing Berlin as the seat provides a familiar legal framework for German parties and ensures that any
court assistance, such as interim measures, will be sought from German courts. The challenge is that the
seat’s law may affect the enforceability of the award, especially if the award must be recognized in a
jurisdiction with a different legal tradition.

Award is the final decision rendered by the arbitrators. It may be a monetary award, an order for specific
performance, or a declaration of rights. Under the New York Convention, an award must be recognized and
enforced in member states, subject to limited grounds for refusal. For example, an award ordering a vendor
to pay €1 million for breach of a data-security clause can be enforced in Germany, France, and the United
Kingdom. Challenges arise when the award is challenged on grounds of public policy, or when the
respondent’s assets are located in a jurisdiction that does not cooperate with enforcement.

Enforcement is the process of making a judgment or award effective against the losing party. In the context
of arbitration, enforcement often involves filing the award with a national court to obtain a recognition
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order. A practical example is a German company that obtains an ICC award in favor of a French client and
then files the award with the Frankfurt Regional Court to enforce it against the defendant’s German assets.
The difficulty is that enforcement can be delayed by appeals, insolvency proceedings, or the need to locate
assets in multiple jurisdictions.

Recognition refers to the court’s acceptance of the arbitral award as valid and enforceable. Recognition is
generally straightforward under the New York Convention, but courts may refuse recognition if the award
violates mandatory local law or if procedural fairness was compromised. For instance, a German court might
refuse to recognize an award that it finds to be contrary to German competition law. The challenge is
anticipating such refusals and drafting the arbitration clause to minimize the risk of non-recognition.

International Commercial Arbitration is the preferred mechanism for many cross-border technology
contracts because it offers neutral ground, flexibility, and enforceability. The UNCITRAL Model Law provides
a framework that many countries, including Germany, have incorporated into national legislation. An
example is a multinational consortium developing a blockchain platform that selects international
commercial arbitration to avoid the complexities of each member's domestic courts. Challenges include
coordinating the enforcement of awards across jurisdictions with differing legal cultures and ensuring that
the chosen arbitration rules adequately address technical evidence.

UNCITRAL Model Law serves as a template for national arbitration statutes, promoting uniformity.
Germany's Arbitration Act (ArbG) largely follows the Model Law, offering parties predictability. When
drafting a technology contract, referencing the Model Law can reassure foreign parties that the arbitration
will be conducted under familiar principles. However, the Model Law leaves certain matters, such as the
scope of interim measures, to national law, which can lead to divergent outcomes. Parties must therefore
consider the specific procedural powers of German courts when seeking interim relief.

New York Convention establishes the worldwide framework for the recognition and enforcement of foreign
arbitral awards. Over 160 states are parties, including all EU members. A technology contract that includes
an arbitration clause should expressly state that the award will be enforceable under the Convention. The
challenge is that some jurisdictions apply narrow public-policy exceptions, and parties must be prepared to
address potential challenges in the enforcement stage.

Interim measures are provisional orders issued to preserve the status quo or protect assets while the
dispute is pending. In technology disputes, interim measures may include injunctions to prevent the use of
infringing software, preservation orders for source-code repositories, or appointment of a receiver to
manage disputed assets. A party may request interim measures from the arbitral tribunal or from a national
court. The difficulty lies in the differing standards for granting interim relief; courts may require a higher
threshold of urgency than arbitrators.

Confidentiality of the arbitration is a common requirement in technology contracts because the subject
matter often involves proprietary algorithms or trade secrets. Parties may include a confidentiality clause
that binds the arbitrators, the parties, and any witnesses to keep the proceedings private. For example, a
contract may state that “all arbitration proceedings, documents, and the award shall be treated as
confidential and shall not be disclosed without the prior written consent of both parties.” The challenge is

Read online: https://certificates.Isba.org.uk/guides/3922913/dispute- London School of Business and Administration - 22 Jun 2026
resolution-in-technology-contracts



5, LSBA

LONDON SCHOOL OF BUSINESS
AND ADMINISTRATION

ensuring that confidentiality does not conflict with statutory disclosure obligations, such as those imposed
by data-protection authorities.

Expert witnesses play a vital role in technology disputes by providing specialized knowledge. An expert may
be retained to explain the functionality of a software module, to assess compliance with security standards,
or to evaluate the economic impact of a data breach. The parties may agree that the arbitrators will rely on
expert reports prepared under the “jointly appointed expert” model, where both parties select a neutral
expert together. Challenges include the cost of expert engagement, the risk of expert bias, and the
possibility that the expert's findings will be contested by the opposing side.

Procedural fairness is a fundamental principle that ensures each party has an equal opportunity to present
its case. In technology arbitration, procedural fairness may be tested when one party claims that the other
had exclusive access to critical source-code evidence. The tribunal must assess whether the process allowed
for adequate disclosure, cross-examination, and the opportunity to submit rebuttal evidence. Failure to
uphold procedural fairness can lead to an award being set aside on appeal.

Arbitration agreement is the contract that creates the arbitration relationship. It can be a separate
agreement or a clause within the main technology contract. The agreement must clearly state the parties’
intent to arbitrate, the scope of disputes covered, and any limitations. For example, an arbitration
agreement may state: “All disputes arising from this Agreement, including those relating to IP, data
protection, and service-level breaches, shall be resolved by arbitration.” Challenges include ensuring that
the agreement is not too vague, as a court may refuse to compel arbitration if the scope is ambiguous.

Severability is a clause that allows the remainder of the contract to remain effective if a particular provision
is found invalid. In dispute-resolution clauses, severability is important because a court may strike down an
overly broad arbitration clause while leaving the rest of the contract intact. A typical severability clause
reads: "If any provision of this clause is held to be unenforceable, the remaining provisions shall continue in
full force and effect.” The challenge is drafting the clause to avoid unintended consequences, such as the
inadvertent removal of the entire dispute-resolution framework.

Waiver refers to the intentional relinquishment of a right. In the context of dispute resolution, a party may
waive its right to a particular remedy, such as the right to seek a preliminary injunction, by agreeing to a
clause that limits the remedies to arbitration awards. For instance, a SaaS agreement may contain a waiver
of the right to seek injunctive relief, specifying that the sole remedy for breach is the arbitration award. The
difficulty is that waivers of statutory rights, such as those relating to consumer protection, may be invalid
under German law.

Good faith is an overarching principle that obliges parties to act honestly and fairly in the performance and
enforcement of contracts. In dispute resolution, good-faith negotiations are often a prerequisite for
initiating formal proceedings. A mediation clause may require parties to negotiate in good faith for a
specified period before filing for arbitration. The challenge is that “good faith” is a subjective standard;
courts may interpret it differently, leading to disputes over whether a party has complied with the
negotiation requirement.
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Negotiated settlement is the outcome of parties reaching an agreement without resorting to a binding
decision. Settlements can include payment of damages, licensing fees, or commitments to improve security
practices. For example, after a mediation session, a technology firm may agree to pay a settlement amount
and to implement a joint security audit program. The challenge is ensuring that the settlement is
comprehensive, addresses all underlying issues, and includes mechanisms for monitoring compliance.

Escrow arrangement is a contractual mechanism where a third party holds assets, such as source code, until
certain conditions are met. In dispute resolution, escrow can serve as a security measure. A contract may
stipulate that if the licensor breaches the warranty, the licensee may access the source code held in escrow
to remedy the defect. The challenge is defining the trigger events, the escrow agent'’s responsibilities, and
the process for releasing the assets without violating confidentiality.

Force-majeure notice is the formal communication required to invoke a force-majeure clause. The notice
must typically be sent within a specified time frame, contain a description of the event, and explain its
impact on performance. In a cloud-service contract, the provider may issue a force-majeure notice stating
that a cyber-attack on its data center has temporarily disrupted service. The difficulty is proving that the
event falls within the contractual definition of force majeure and that the notice complied with procedural
requirements.

Hardship renegotiation is the process by which parties adjust contract terms when performance becomes
excessively burdensome. The renegotiation may involve adjusting fees, extending timelines, or reallocating
risk. For instance, after a sudden increase in licensing fees for a third-party component, the parties may
renegotiate the contract price. The challenge is that hardship doctrines vary by jurisdiction, and courts may
be reluctant to intervene unless the event meets stringent criteria.

Termination for convenience allows a party to end the contract without cause, usually subject to notice and
compensation. In technology contracts, termination for convenience can be used by a client to exit a
long-term services agreement if the business strategy changes. The clause typically requires the terminating
party to pay a termination fee and to return any confidential information. The challenge is that the other
party may claim that the termination constitutes a breach of good faith, especially if the termination is
exercised in a manner that undermines a significant investment.

Limitation period is the time limit within which a party must bring a claim. In German law, the general
limitation period is three years, but specific limitations may apply to warranty claims or infringement
actions. A contract may include a clause that shortens the limitation period for certain claims, such as “any
claim arising from a breach of the data-security warranty must be brought within twelve months.” The
challenge is ensuring that the limitation period complies with mandatory statutory periods, as courts may
refuse to enforce a clause that unlawfully shortens a limitation.

Damages cap sets an upper limit on the amount recoverable for certain losses. In technology contracts, a
damages cap may be expressed as a multiple of the fees paid, such as “liability shall not exceed three times
the total fees paid in the preceding twelve months.” The challenge is that caps may be unenforceable if they
attempt to exclude liability for intentional wrongdoing or gross negligence, especially under German civil
law which protects against excessive limitations.
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Indemnity carve-out is an exception to a limitation of liability clause that preserves liability for specific types
of claims. Typical carve-outs include IP infringement, breach of confidentiality, and data-protection
violations. For example, a software-as-a-service (SaaS) agreement may limit liability to €500,000, except for
claims arising from the provider’s failure to protect personal data, which remain uncapped. The difficulty lies
in drafting carve-outs narrowly enough to be enforceable while still providing sufficient protection for the
indemnifying party.

Confidentiality carve-out allows disclosure of certain information despite a broader confidentiality
obligation. In dispute resolution, a confidentiality carve-out may permit the parties to disclose information
to a court, regulator, or arbitrator. A clause might state: “Confidential information may be disclosed to a
competent authority or to enforce a judgment, provided that the receiving party takes reasonable steps to
protect the confidentiality.” The challenge is ensuring that the carve-out does not unintentionally broaden
the scope of permissible disclosure.

Data-breach notification obligations require parties to inform each other, regulators, and sometimes
affected individuals after a security incident. A dispute may arise when one party alleges that the other
failed to provide timely notice, leading to regulatory fines. The contract may specify a notice period (e.G,,
“Within 48 hours of becoming aware of a breach”) and the method of notification (e.G., Encrypted email).
The challenge is coordinating the notification process across jurisdictions with differing legal requirements,
such as the EU’s 72-hour rule under the GDPR.

Compliance audit is a systematic review of a party’s adherence to contractual and regulatory obligations. In
technology contracts, audit rights may be granted to the client to verify the provider's security controls. A
dispute can emerge when the provider refuses access to audit the data-processing facilities. The contract
may provide for an independent auditor and set out the scope, frequency, and confidentiality of the audit.
The difficulty is balancing the client’s right to verify compliance with the provider's operational constraints
and confidentiality concerns.

Change-order process defines how modifications to the scope, schedule, or price are managed. In software
development, change orders are common as requirements evolve. A dispute may arise when the parties
disagree on the cost impact of a change request. The contract may require a written change order signed
by both parties before work commences. The challenge is ensuring that the change-order process is not
used to circumvent the original warranty or limitation clauses, and that it provides a clear mechanism for
dispute resolution if a disagreement occurs.

Service-level agreement (SLA) sets performance standards, such as uptime, response time, and resolution
time. Breach of an SLA often triggers remedies, such as service credits or liquidated damages. For example,
an SLA may guarantee 99.9 % Monthly availability, with a credit of 5% of the monthly fee for each hour of
downtime beyond the threshold. Disputes over SLA calculations can be technical, requiring analysis of log
data and monitoring tools. The challenge is agreeing on the methodology for measuring performance and
the threshold for triggering remedies.

Performance metrics are the quantitative indicators used to assess compliance with contractual obligations.
In technology contracts, metrics may include transaction throughput, latency, error rates, or user-experience
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scores. Accurate measurement of performance metrics is essential for dispute resolution because it forms
the factual basis of the claim. Parties may agree to use an independent monitoring service to collect data.
The difficulty lies in ensuring that the metrics are defined unambiguously and that the data collection
process is tamper-proof.

Remedy hierarchy establishes the order in which remedies are available. A contract may specify that the first
remedy for breach is a cure period, followed by liquidated damages, and finally termination. In a technology
agreement, the remedy hierarchy might be: (1) Right to cure within 30 days, (2) service credit, (3) right to
terminate for material breach, (4) claim for damages. The challenge is ensuring that the hierarchy does not
conflict with mandatory statutory rights, such as the right to seek injunctive relief for IP infringement.

Assignment clause governs the transfer of contractual rights and obligations to a third party. In dispute
resolution, the assignment clause can affect who has standing to bring a claim. For example, a client may
assign its rights under a software license to a subsidiary, and the subsidiary then initiates arbitration. The
contract must allow assignment without the need for consent, or specify the consent process. The difficulty
is that some jurisdictions restrict the assignment of certain rights, such as the right to sue for IP
infringement, which can complicate enforcement.

Successor-in-interest clause addresses the rights of entities that acquire the contract through merger or
acquisition. In technology contracts, a successor-in-interest clause may state that the obligations and
dispute-resolution mechanisms survive a change of control. For instance, if a startup is acquired, the
acquiring company inherits the arbitration clause and any pending disputes. The challenge is drafting the
clause to avoid ambiguity about whether the successor is bound by the same dispute-resolution
procedures, especially when the acquisition involves a change of jurisdiction.

Force-majeure trigger defines the specific events that activate the force-majeure provision. Typical triggers
include natural disasters, wars, strikes, and governmental actions. In a technology context, a trigger may
also include “significant cyber-attack” or “government-mandated shutdown of internet services.” The
contract should list the triggers and provide examples to reduce interpretive disputes. The difficulty is that
parties may argue over whether a particular cyber-incident meets the threshold for force majeure, leading
to litigation over the applicability of the clause.

Hardship threshold sets the level of difficulty required to invoke the hardship doctrine. The threshold may
be expressed as “substantial and unforeseeable increase in performance costs exceeding 30%."” For
example, a sudden increase in licensing fees for a critical component may cross the hardship threshold,
allowing the party to seek renegotiation. The challenge is that the threshold must be objective and
measurable, and parties may disagree on the calculation methodology.

Termination for breach allows a party to end the contract when the other party fails to perform a material
obligation. The clause typically requires a notice of breach and a cure period. In a technology licensing
agreement, the licensor may terminate if the licensee fails to pay royalties for three consecutive months. The
difficulty is proving that the breach is material and that the terminating party complied with the notice
requirements, as failure to do so can result in a wrongful-termination claim.
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Termination for insolvency permits either party to end the agreement if the other becomes insolvent, files
for bankruptcy, or is subject to a liquidation proceeding. In a software-development contract, a developer’s
insolvency may trigger termination, allowing the client to seek a new vendor. The challenge is that
termination for insolvency may be subject to statutory priority rules, affecting the ability to recover pre-paid
fees or to claim damages.

Termination for convenience (reiterated) provides flexibility but may be limited by statutory protections for
the counter-party. A clause may require a 90-day notice and payment of a termination fee equal to six
months of fees. The difficulty lies in negotiating a fair compensation amount that reflects the
counter-party’s sunk costs and investment.

Termination assistance obliges the terminating party to provide support to transition services to a new
provider. In a cloud-service contract, termination assistance may include data migration, knowledge
transfer, and continuity planning.
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