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Professional Certificate in Contract Law for Project Managers

Contract Negotiation and Dispute Resolution

Contract negotiation is the process by which parties discuss, modify, and agree upon the terms that will
govern their future relationship. In the context of project management, the negotiation stage determines
how risk, cost, schedule, and performance expectations will be balanced among owners, contractors, and
consultants. A thorough grasp of the terminology used throughout negotiation and the subsequent
dispute‑resolution phase equips project managers to anticipate potential conflicts, draft clear clauses, and
respond effectively when disagreements arise.

Offer refers to a definite proposal by one party to enter into a contract on specified terms. The offer must
be communicated, sufficiently certain, and intended to create legal relations. For example, a project owner
may submit a written proposal stating, “We will award the construction contract for $5 million, subject to the
attached specifications, if you sign by 15 May.” The moment the contractor signs and returns the document,
a contract is formed, assuming all other elements are present.

Acceptance is the unequivocal assent to the terms of the offer. Acceptance must mirror the offer without
material variation; otherwise it operates as a counter‑offer. In practice, a contractor might respond with a
signed agreement that includes a change to the payment schedule. That change would constitute a new
offer, and the original offer would be terminated. Project managers must watch for such “mirror‑image”
rules to avoid unintended contract formation.

Consideration is the value exchanged between the parties, which can be a promise, an act, or forbearance.
In a construction project, the owner’s promise to pay the contract price is consideration, while the
contractor’s promise to deliver the completed building is the reciprocal consideration. Absence of
consideration—such as a gratuitous promise to perform work without payment—generally renders a
contract unenforceable, though certain statutes may create enforceable obligations in specific contexts.

Capacity refers to the legal ability of a party to enter into a contract. Corporations, government agencies,
and individuals must have the authority to bind themselves. A subcontractor that is insolvent may lack
capacity, and any contract it signs could be voidable. Project managers need to verify corporate authority,
board approvals, and licensing before finalizing agreements.

Legality demands that the contract’s purpose be lawful. A construction contract that includes provisions for
illegal dumping of waste would be void because its object contravenes environmental statutes. Even if the
parties intend to perform the contract, the presence of an illegal objective defeats enforceability.

Terms and conditions are the substantive provisions that allocate rights and duties. Terms can be
“express” (written or spoken) or “implied” by law, custom, or the parties’ conduct. Conditions are clauses
that trigger or suspend obligations. A classic example is a “condition precedent” that states the contractor’s
duty to commence work is contingent upon receipt of a performance bond. If the bond is not delivered, the
contractor is not in breach for failing to start work.
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Warranties are promises that certain facts or qualities are true. In a project contract, a contractor may
warrant that all installed equipment complies with the manufacturer’s specifications. Breach of warranty can
give the owner the right to repair, replace, or claim damages, depending on the contract language.
Distinguishing between a warranty and a representation is crucial; warranties create enforceable rights,
whereas misrepresentations may lead to rescission or damages.

Indemnity clauses shift risk by requiring one party to compensate the other for losses arising from specified
events. A typical indemnity in a construction contract obliges the contractor to indemnify the owner for
third‑party claims resulting from the contractor’s negligence. The scope of indemnity—whether it covers
direct damages, consequential losses, or legal fees—must be clearly defined. Overly broad indemnities can
be contested as unreasonable under public policy.

Force majeure events are extraordinary circumstances beyond the parties’ control that prevent performance.
Common examples include natural disasters, wars, and governmental embargoes. A force‑majeure clause
may excuse delayed performance for the duration of the event, but it rarely terminates the contract. Project
managers should negotiate precise notice requirements and mitigation obligations to avoid disputes over
whether a particular event qualifies.

Liquidated damages are pre‑agreed amounts payable for breach, typically tied to schedule delays. The
clause must reflect a genuine estimate of loss and not act as a penalty, which many jurisdictions refuse to
enforce. For instance, a contract might stipulate $10 000 per day for each day the contractor fails to achieve
the milestones. The parties must document the basis for the figure to survive judicial scrutiny.

Performance encompasses the execution of contractual duties. In construction, performance may be
measured by milestones, deliverables, or quality standards. The owner’s right to inspect, test, and accept
work is an essential component of performance monitoring. Failure to perform according to the contract
triggers a breach, which can be “material” or “immaterial” depending on the significance of the deviation.

Material breach is a violation that goes to the heart of the contract, depriving the non‑breaching party of
the benefit of the bargain. A contractor that abandons a project before substantial completion commits a
material breach, allowing the owner to terminate the contract and claim damages. Conversely, a minor
defect that can be remedied may be deemed an “immaterial breach,” entitling the owner only to repair
costs.

Remedies are the legal solutions available when a breach occurs. The primary remedies include damages,
specific performance, and injunctions. Damages aim to place the injured party in the position they would
have occupied had the contract been performed. In the construction arena, damages often include the cost
of re‑procuring the work, overhead, and profit lost.

Specific performance is an equitable remedy that compels the breaching party to fulfill its contractual
obligations. Courts grant specific performance when monetary damages are inadequate, such as when the
subject matter is unique—like a historic building. Project managers rarely rely on this remedy because it
requires court supervision of performance, which can be impractical for large‑scale projects.
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Injunction is a court order that restrains a party from doing something that would violate the contract. An
injunction may be used to stop a contractor from demolishing a structure before the owner has approved
the demolition plan. Injunctive relief is often sought as a temporary measure while the dispute is resolved.

Mitigation obliges the non‑breaching party to take reasonable steps to reduce its losses. For example, if a
contractor fails to deliver steel on time, the owner must seek alternative suppliers promptly rather than
waiting for the defaulting contractor. Failure to mitigate can reduce recoverable damages.

Arbitration is a private dispute‑resolution method where an independent arbitrator renders a binding
decision. Arbitration clauses are common in construction contracts because they provide speed,
confidentiality, and expertise. The parties can agree on the governing rules (e.G., ICC, LCIA) and the seat of
arbitration. The arbitrator’s award is generally enforceable under the New York Convention, but courts retain
limited supervisory powers.

Mediation is a facilitated negotiation in which a neutral third party assists the disputants in reaching a
mutually acceptable settlement. Unlike arbitration, mediation does not impose a decision; the mediator
helps clarify interests and explore options. Mediation is valued for preserving relationships, which is
essential in long‑term projects where parties may need to collaborate on future phases.

Adjudication is a fast‑track dispute‑resolution process, particularly prevalent in the United Kingdom and
some Commonwealth jurisdictions. An adjudicator issues a provisional decision within a short timeframe
(often 28 days), and the award is binding unless challenged in subsequent arbitration or litigation. Project
managers benefit from adjudication’s speed when disputes threaten critical path activities.

Litigation involves resolving disputes in a public court. While litigation offers procedural safeguards and the
possibility of precedent‑setting judgments, it is typically slower, more costly, and more adversarial than
alternative methods. Project managers should consider litigation as a last resort, after other mechanisms
have been exhausted or when a public ruling is required.

Jurisdiction designates the court or tribunal that has authority to hear a dispute. A “jurisdiction clause”
specifies which country, state, or province’s courts will resolve conflicts. Selecting a favorable jurisdiction can
affect the enforceability of judgments, the applicable procedural rules, and the cost of litigation.

Governing law identifies the substantive legal system that will interpret the contract. It may differ from the
jurisdiction where the dispute is heard. For example, a contract executed in Brazil may stipulate that English
law governs the agreement, while disputes are resolved in a Singaporean court. Clear articulation of
governing law prevents uncertainty about contract interpretation.

Choice of law clauses serve the same purpose as governing‑law provisions, but they can also address
conflicts of law where multiple legal systems might apply. The clause may state that “the contract shall be
interpreted in accordance with the principles of contract law of England and Wales.” This specificity guides
courts and arbitrators in applying the correct legal standards.

Dispute‑resolution clause is a catch‑all provision that outlines the steps parties must follow when a
disagreement arises. It may prescribe a sequence such as negotiation, mediation, arbitration, and finally
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litigation. The clause often includes time limits for each stage, notice requirements, and the appointment
process for arbitrators or mediators. A well‑drafted clause reduces the likelihood of procedural disputes.

Escalation clause requires parties to elevate unresolved issues to higher‑level management before resorting
to formal dispute mechanisms. For instance, a project manager may be required to bring a cost‑overrun
dispute to the senior project director, and if still unresolved, to the executive steering committee. Escalation
encourages early resolution and prevents unnecessary escalation to courts.

Settlement is the agreement reached by the parties to resolve their dispute without further legal action.
Settlement agreements can be confidential, include release of claims, and may involve payment,
performance obligations, or a combination thereof. Project managers must ensure settlements are
documented in writing, signed by authorized representatives, and reflect the negotiated terms accurately.

Settlement agreement is the formal written document that records the settlement terms. It often contains a
“release” clause, where each party waives the right to pursue further claims related to the dispute. In
construction, a settlement may include a schedule of payments, a waiver of lien rights, and a stipulation that
the contractor will complete remaining work under revised terms.

Negotiation tactics encompass the strategies used to influence the outcome of contract discussions.
Common tactics include anchoring (starting with a high or low offer), making concessions strategically, and
using “good‑cop/bad‑cop” approaches. Project managers must balance assertiveness with collaboration, as
overly aggressive tactics can damage long‑term relationships.

BATNA (Best Alternative to a Negotiated Agreement) is the fallback position if negotiations fail. Knowing
one’s BATNA provides leverage; a contractor with a solid pipeline of other projects enjoys a stronger BATNA
than one with few options. Project managers should assess BATNAs for both parties to gauge realistic
expectations.

ZOPA (Zone of Possible Agreement) denotes the range within which both parties’ interests overlap.
Identifying the ZOPA helps negotiators focus on mutually acceptable terms rather than chasing unattainable
positions. For example, if the owner is willing to pay up to $6 million and the contractor’s minimum
acceptable price is $5.5 Million, the ZOPA lies between those figures.

Concession is a voluntary reduction of a demand or offer. Effective concessions are reciprocal; each side
should receive something of comparable value. A concession might involve extending the warranty period
in exchange for a higher price. Documenting concessions prevents later disputes over what was promised.

Leverage is the power a party holds to influence the other’s decisions. In project contracts, leverage can
stem from market conditions, technical expertise, or financial resources. A contractor with a unique
patented technology may possess strong leverage over the owner who needs that technology to meet
regulatory standards.

Confidentiality provisions protect sensitive information exchanged during negotiations and execution. A
non‑disclosure agreement (NDA) may be required before sharing design data, cost breakdowns, or
proprietary processes. Breach of confidentiality can lead to damages and injunctive relief.
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Non‑disclosure clause is a specific type of confidentiality provision that obligates parties not to disclose
certain information to third parties. In construction, an NDA may prevent a subcontractor from revealing the
owner’s strategic plans for future development. Violations can be costly, especially when proprietary data is
involved.

Risk allocation is the systematic distribution of potential losses among contract parties. Standard
risk‑allocation mechanisms include indemnities, insurance requirements, and limitation‑of‑liability clauses.
Proper allocation aligns incentives and reduces the chance of disputes over who bears a particular loss.

Limitation of liability caps the amount a party must pay for damages arising from the contract. A typical
clause might limit liability to the contract price, excluding indirect or consequential losses. Courts may strike
down overly restrictive limits if they are deemed unreasonable or contrary to public policy.

Termination clause outlines the circumstances under which a contract may be ended before performance is
complete. Termination can be “for cause” (material breach) or “for convenience” (owner’s unilateral right).
The clause should specify notice periods, cure rights, and the consequences of termination, such as
payment for work performed and compensation for demobilization.

Notice provision dictates how formal communications—such as breach notices, termination letters, or
claims—must be delivered. Requirements may include certified mail, electronic transmission, or personal
delivery, and specify the address for service. Failure to comply with notice provisions can jeopardize a
party’s right to enforce a claim.

Performance bond is a surety instrument that guarantees the contractor’s performance. If the contractor
defaults, the bond provides funds to the owner to complete the work. Performance bonds are common in
public‑sector projects and can be a crucial source of security for owners.

Guarantee is similar to a performance bond but may be provided by a parent company or a third‑party
guarantor. A guarantee can cover payment obligations, ensuring that subcontractors are paid even if the
prime contractor faces financial difficulties.

Escrow arrangements involve a neutral third party holding funds or documents until contractual conditions
are satisfied. In a construction contract, the owner may place a portion of the contract price in escrow,
releasing funds as milestones are completed. Escrow protects both parties by ensuring that money is
available when obligations are met.

Retention is a portion of each progress payment that the owner withholds until final completion, typically to
ensure that the contractor corrects any defects. Retention percentages vary, but a common practice is to
retain 5 % of each invoice. The release of retention is usually tied to the issuance of a final acceptance
certificate.

Change order is a written amendment that modifies the scope, schedule, or price of the original contract.
Change orders must be documented, signed, and priced according to the contract’s alteration procedures.
Failure to issue a formal change order can lead to disputes over additional work and payment.
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Variation is a term often used in Commonwealth contracts to describe a change in the work. The process for
variations typically mirrors that of change orders: A request, assessment, agreement on price or time
impact, and a written record. Variations that are not properly documented may be deemed “unauthorised
work,” exposing the contractor to liability.

Amendment is a broad term for any alteration to the contract, whether it changes the scope, the governing
law, or other provisions. Amendments require the same formalities as the original contract—usually a
written instrument signed by authorized representatives.

Novation transfers both rights and obligations from one party to a new party, effectively substituting one
contract for another. In a project, a contractor may novate its obligations to a subcontractor, releasing the
original contractor from liability. Novation requires consent from all original parties and the new party.

Assignment conveys only rights, not obligations, unless the contract expressly permits the assignee to
assume duties. A project owner may assign the right to receive payment to a financing entity, while the
contractor remains bound to perform. Assignment clauses in contracts often restrict the ability to assign
without prior consent.

Subcontract is an agreement where a primary contractor delegates part of the work to another party.
Subcontracts inherit many of the same clauses as the main contract, including indemnities, warranties, and
dispute‑resolution mechanisms. Coordination between the main contractor and subcontractors is essential
to avoid “layered” disputes.

Third‑party rights arise when a person who is not a party to the contract nonetheless benefits from its
terms. The “doctrine of privity” traditionally limits enforcement to parties, but many jurisdictions recognize
“third‑party beneficiary” rights. In construction, a subcontractor may be able to enforce a payment clause if
the main contract expressly confers that right.

Privity is the legal relationship that must exist between parties for one to enforce a contract against the
other. The doctrine of privity can create challenges when a party wishes to enforce a clause that benefits a
third party. Modern statutes and case law often mitigate strict privity rules, but awareness remains
important for drafting.

Estoppel prevents a party from asserting a claim or defense that contradicts its prior statements or conduct
if another party has relied on those representations. For example, if an owner verbally assures a contractor
that a late start will not affect the completion date, the owner may be estopped from later claiming a breach
for delay.

Waiver is the intentional relinquishment of a known right. A party may waive a breach by accepting
performance without protest, but the waiver must be clear and unequivocal. Courts may interpret a series of
minor breaches as a waiver of the right to terminate, depending on the circumstances.

Frustration occurs when an unforeseen event destroys the contract’s fundamental purpose, making
performance impossible. Unlike force majeure, frustration is not a contractual provision but a legal doctrine
that can discharge both parties. A classic example is a government ban on construction due to a pandemic,
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which may frustrate a contract if performance becomes illegal.

Impossibility is similar to frustration, but focuses on the physical inability to perform. If a key piece of
equipment is destroyed and cannot be replaced, the contractor may claim impossibility. Courts assess
whether the impossibility was truly unforeseeable and whether the risk was allocated in the contract.

Hardship doctrine allows for contract renegotiation when performance becomes excessively burdensome
due to extraordinary circumstances, though the contract remains enforceable. A hardship clause may trigger
a “re‑balancing” of obligations, giving the affected party the right to request price adjustments.

Cure period is a stipulated time during which a breaching party can remedy the default before the
non‑breaching party can terminate. For example, a contract may grant a 30‑day cure period after a notice of
breach. The existence of a cure period influences the timing of termination and the calculation of damages.

Notice of default is a formal communication that alerts the other party to a breach and often initiates the
cure period. The notice must specify the nature of the breach, the required remedy, and the deadline for
compliance. Failure to issue a proper notice can forfeit the right to terminate or claim damages.

Default refers to the failure to fulfill contractual obligations, whether by non‑payment, non‑performance, or
other violation. Distinguishing between “technical default” (minor breach) and “fundamental
default” (material breach) guides the remedies available.

Remedial action includes the steps taken to address a breach, such as repair, replacement, or compensation.
In construction, remedial action may involve re‑doing defective work or providing a schedule of corrective
measures. The contract should specify who bears the cost of remedial work.

Dispute‑resolution mechanisms encompass the full suite of processes—negotiation, mediation,
adjudication, arbitration, and litigation—available to resolve conflicts. Effective contracts integrate a
hierarchy of mechanisms, allowing parties to resolve disputes at the lowest cost and most expedient level
before escalating.

Adjudication (re‑mentioned for emphasis) is distinguished by its rapid timeline and provisional nature. It is
especially valuable in fast‑track projects where delays can be financially catastrophic. The adjudicator’s
decision is binding until the dispute is finally resolved through arbitration or court, providing interim
certainty.

Arbitration (re‑emphasized) can be “institutional” (administered by an established body) or
“ad‑hoc” (organized by the parties). Institutional arbitration offers standardized rules, while ad‑hoc
arbitration provides flexibility. Parties should decide on the seat, language, number of arbitrators, and
whether the award will be final and binding.

Mediation (re‑highlighted) can be “court‑ordered” or “contract‑mandated.” Some jurisdictions require
parties to attempt mediation before proceeding to arbitration. Mediators may be selected from a panel, and
the mediation process often includes a joint session, private caucuses, and a final settlement conference.
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Conciliation is similar to mediation but the conciliator may propose a solution. In some civil‑law
jurisdictions, conciliation is a mandatory pre‑court step. Understanding the subtle differences helps project
managers align their dispute‑resolution strategy with local legal requirements.

Litigation (re‑stated) involves procedural steps such as pleadings, discovery, pre‑trial motions, trial, and
possible appeal. The cost of litigation can be prohibitive, and the public nature of court proceedings may
expose confidential project details. Nonetheless, litigation may be necessary when a party refuses to comply
with an arbitration award.

Procedural rules govern how disputes are managed in arbitration, mediation, or court. They address matters
such as document production, expert testimony, and hearing conduct. Parties should specify which
procedural rules apply—e.G., The ICC Rules of Arbitration—to avoid later disputes over process.

Evidentiary rules determine what proof is admissible. In arbitration, parties often enjoy relaxed evidentiary
standards compared with court. However, the arbitrator may still require documentary evidence, expert
reports, and witness testimony. Understanding evidentiary thresholds helps parties prepare a persuasive
case.

Burden of proof rests with the party asserting a claim. In contract disputes, the claimant must establish the
existence of a contract, the breach, and the resulting loss. The standard of proof is usually “balance of
probabilities,” meaning more likely than not.

Standard of proof in civil matters is lower than in criminal cases. Project managers should focus on
gathering clear, documented evidence—such as signed change orders, emails, and meeting minutes—to
meet the civil standard.

Causation links the breach to the loss suffered. The claimant must demonstrate that the breach was the
proximate cause of the damages. In construction, if a delayed delivery of steel leads to a later project finish,
the contractor must prove that the delay directly caused the cost overrun.

Proximate cause is a legal concept that limits liability to losses that are reasonably foreseeable. If a
contractor’s negligence leads to a fire that destroys unrelated equipment, the owner may argue that the
fire’s damage is not the proximate cause of the breach.

Damages types include compensatory, consequential, and punitive. Compensatory damages aim to cover
the actual loss, such as the cost of re‑performing defective work. Consequential damages (or “indirect”
damages) cover losses that flow from the breach, like lost revenue due to delayed occupancy. Punitive
damages are rare in contract law but may be awarded for egregious conduct.

Mitigation of loss requires the injured party to act reasonably to reduce the impact of the breach. For
instance, an owner who learns of a contractor’s insolvency should promptly seek alternative contractors
rather than waiting for the original contractor to resolve its financial problems.

Liquidated damages vs penalty distinction is critical. A penalty is intended to punish and is generally
unenforceable, whereas liquidated damages are a pre‑estimated compensation. Courts examine whether
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the amount is a genuine pre‑estimate of loss at the time of contracting.

Enforceability concerns whether a contract or clause can be legally upheld. Factors affecting enforceability
include public policy, statutory prohibitions, and the presence of essential elements such as consideration. A
contract that violates anti‑corruption laws, for example, will be void.

Public policy can render certain contractual provisions invalid. Clauses that attempt to limit liability for gross
negligence or that require parties to waive statutory rights may be struck down as contrary to public policy.

Statutory interpretation involves applying legislative provisions to contract terms. In many jurisdictions,
statutes such as the Builders’ Lien Act, the Construction Contracts Act, or the Uniform Commercial Code
influence contract rights. Project managers must be aware of statutory overrides that may affect contractual
risk.

Common law provides the foundational principles of contract formation, performance, and breach. It
evolves through case law, shaping doctrines such as consideration, privity, and the doctrine of frustration.
Understanding common‑law precedents helps anticipate how courts may interpret ambiguous clauses.

Equity supplements common law by providing remedies such as specific performance and injunctions.
Equity principles also influence doctrines like estoppel and unconscionability, which can affect the
enforceability of harsh contract terms.

Contract interpretation follows established rules: The plain meaning rule, the contra proferentem principle
(ambiguities construed against the drafter), and the integration clause effect. Courts first look at the
language of the contract, then at extrinsic evidence such as negotiations, if permitted.

Contra proferentem encourages drafters to be clear, because any ambiguity will be construed against the
party that prepared the document. For example, a vague “reasonable time” clause may be interpreted in
favor of the non‑drafting party.

Integration clause (or “entire agreement” clause) states that the written contract represents the complete
agreement between the parties, superseding prior oral or written statements. While integration clauses limit
reliance on prior negotiations, courts may still consider extrinsic evidence to resolve ambiguities.

Severability provides that if one provision is found invalid, the remainder of the contract remains
enforceable. A severability clause may state that any illegal or unenforceable provision will be replaced by a
provision that reflects the parties’ original intent as closely as possible.

Amendment clause (re‑mentioned) sets out the formalities for modifying the contract. It typically requires
written agreement signed by authorized representatives, preventing informal modifications from becoming
enforceable.

Schedule, annex, and exhibit are attachments that form part of the contract. They may contain technical
specifications, drawings, or payment schedules. The hierarchy of documents—often defined in the contract
—determines which provision prevails in case of inconsistency.
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Technical specifications describe the required performance standards, materials, and workmanship.
Inadequate or ambiguous specifications can lead to disputes over whether the contractor met the contract
requirements. Clear, measurable criteria reduce the likelihood of disagreement.

Performance standards may be expressed as “shall” statements, tolerances, or acceptance criteria. For
instance, a concrete mix may be required to achieve a compressive strength of 30 MPa at 28 days. The
contract should define testing methods and the authority to certify compliance.

Acceptance criteria establish the basis for the owner to formally accept work. Typically, an acceptance
certificate is signed after successful inspection. The contract may allow a “conditional acceptance” that
acknowledges minor defects while permitting the contractor to remedy them within a cure period.

Defects liability period is the time after practical completion during which the contractor remains
responsible for correcting defects. The length varies by jurisdiction but often ranges from six months to two
years. The contract should specify the contractor’s obligations and the process for defect notification.

Warranty period is the timeframe during which the contractor guarantees that the work will remain free
from defects. Warranty obligations may be separate from the defects liability period and may require the
contractor to repair or replace faulty components at no cost.

Insurance requirements are essential for risk management. Typical policies include professional liability,
commercial general liability, workers’ compensation, and builder’s risk. The contract should specify
minimum coverage amounts, deductibles, and the requirement to name the other party as an additional
insured.

Builder’s risk insurance covers loss or damage to the construction works during erection. It protects against
perils such as fire, theft, or vandalism. The policy usually requires the contractor to maintain coverage until
the risk transfers to the owner upon completion.

Professional liability insurance (or “errors and omissions” coverage) protects consultants and engineers
against claims of negligent design. In complex projects, multiple professionals may hold such policies, and
the contract may require cross‑indemnities to coordinate coverage.

Retention bond is a security instrument that replaces cash retention. Instead of withholding funds, the
owner may require the contractor to provide a bond that can be called upon if defects are not remedied.
Retention bonds improve cash flow for contractors while still protecting the owner.

Progress payment schedules define when the contractor receives funds based on completed work. The
contract should outline the documentation required—such as measurement sheets, invoices, and
certifications—and the timeframe for payment after receipt.

Invoice dispute arises when the owner questions the amount claimed. Common causes include unapproved
variations, over‑billing, or missing supporting documents. Prompt resolution of invoice disputes prevents
cash‑flow problems and reduces the risk of litigation.
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Delay claim is a formal request for an extension of time and associated compensation due to delays not
caused by the contractor. The claim must be substantiated with a detailed schedule analysis, supporting
logs, and evidence of the impact on the project’s critical path.

Extension of time (EOT) is granted when the contractor proves that delays were caused by events beyond its
control, such as client‑issued change orders or force‑majeure events. The contract should specify the
procedure for applying for an EOT, including notice periods and the required documentation.

Schedule analysis employs techniques such as Critical Path Method (CPM) or Earned Value Management
(EVM) to quantify the impact of delays. Accurate schedule analysis is crucial for supporting delay claims and
defending against repudiation.

Earned Value Management integrates cost, schedule, and scope performance. EVM metrics—such as Cost
Performance Index (CPI) and Schedule Performance Index (SPI)—provide objective data for assessing
project health and justifying claims for additional time or money.

Liquidated damages for delay are often linked to the contractor’s failure to achieve an agreed milestone.
The contract may impose a daily rate that the contractor must pay to the owner for each day past the
contractual completion date. The clause should also clarify whether damages accrue on a cumulative basis.

Concurrent delay occurs when both parties cause delays at the same time, making it difficult to assign
responsibility. Many contracts include a “no‑fault” provision for concurrent delays, meaning neither party
can claim damages for the period of overlap. The parties must document the sequence of events carefully.

Force majeure notice requires the affected party to inform the other promptly of the event, its expected
duration, and the impact on performance. Failure to give timely notice can result in loss of the right to
invoke the force‑majeure clause.

Hardship clause may allow for renegotiation of price or schedule when performance becomes excessively
onerous due to events such as drastic inflation or supply chain disruptions. The clause typically requires the
affected party to notify the other, propose equitable adjustments, and engage in good‑faith negotiations.

Negotiated settlement is often the most cost‑effective resolution. A settlement agreement may include a
“release of claims” provision, a payment schedule, and a statement that the parties consider the matter fully
resolved. Confidentiality clauses frequently accompany settlements to protect reputational interests.

Settlement negotiation tactics include “interest‑based bargaining,” where parties focus on underlying needs
rather than positions. For example, an owner may be willing to accept a longer schedule if the contractor
provides a discount, satisfying both parties’ financial and time constraints.

Confidential settlement helps preserve the project’s public image and prevents disclosure of sensitive
financial information. Parties may agree to a “confidentiality clause” that prohibits discussion of the
settlement terms with third parties, including competitors and media outlets.

Alternative dispute resolution (ADR) collectively refers to mediation, arbitration, adjudication, and
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conciliation. ADR offers advantages such as speed, cost savings, and the ability to preserve business
relationships. The contract should define when ADR is mandatory and when parties may proceed directly to
litigation.

Arbitration award is the final decision rendered by the arbitrator(s). It may be “final and binding” or “subject
to correction.” The award typically includes a statement of facts, findings of law, and the amount of
damages awarded. Parties must comply with the award unless they successfully challenge it under the
applicable arbitration law.

Challenge to arbitration award can be based on procedural irregularities, lack of jurisdiction, or violation of
public policy. Grounds for setting aside an award are limited, reflecting the principle of finality in arbitration.
Understanding the narrow scope of judicial review helps parties assess the risk of challenging an award.

Recognition and enforcement of arbitration awards is facilitated by the New York Convention, which obliges
signatory states to enforce foreign arbitral awards. Enforcement may require filing the award with a local
court, providing proof of the award’s validity, and proving that the award does not contravene local public
policy.

Mediate‑first clause obliges parties to attempt mediation before proceeding to arbitration or litigation. The
clause may specify a time frame for mediation (e.G., 30 Days) and designate a mediation institution. Failure
to comply with the mediate‑first requirement may result in the subsequent arbitration being deemed
invalid.

Read online: https://certificates.lsba.org.uk/guides/3927154/contract-
negotiation-and-dispute-resolution
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